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Abstract: The implied Precautionary approach also can be found with regard to
restrictions imposed on new outlet and new discharges of trade effluentsi and the
legislation also deals with the regulation of existing outlet and control of trade
effluents.ii The Air (Prevention and Control of Pollution) Act, 1981 is another
legislation where there is no statutory provision dealing with Precautionary approach.
Precautionary approach has been indirectly visualised in many of the Provisions of

this Act.

The analysis

The Wild life (Protection) Act, 1972, is
the first comprehensive legislation in
terms of protecting various components
of environment, in particular to protect
wild animalsiii and few important but
rare medicinal plantsiv. Precautionary
approach/Principle is not mentioned in
the Wildlife law, however, there are few
provisions which impliedly indicated
that State should adopt Precautionary
approach for the protection and
conservation of Wild animals in India.
Various species of wild animals can be
protected while declaring certain
portion of forest as sanctuaryvdeclaring
prohibited activities or regulated
activities within the sanctuaryvi,
national parksvii. Under this Act, the
wild animals had been considered as
government  propertiesviii.  Persons
interested to deal with the animal
trophy, must have proper licenceix to be
provided under this Act. Therefore,
these all the above-mentioned
provisions are the example of implied
Precautionary approach. The Water
(Prevention and Control of Pollution)
Act, 1974 does not specify any
provisions on Precautionary approach
and the legislation conveys implied
meaning of Precautionary approach.
The enforcement agencies, that is,

Central pollution control boardx and
State pollution control boardxi shall be
established under this and the Pollution
control board is empowered under this
legislation to make entry within the
industrial premises and inspectxii the
documents and other industrial
activities to ensure that there should be
control of water pollution. There is a
specific provision under this Act, which
prohibits any activity to deposit
pollution in the water bodies, for
example, water of the wells and
streamsxiii. The implied Precautionary
approach also can be found with regard
to restrictions imposed on new outlet
and new discharges of trade effluentsxiv
and the legislation also deals with the
regulation of existing outlet and control
of trade effluents.xv  The Air
(Prevention and Control of Pollution)
Act, 1981 is another legislation where
there is no statutory provision dealing
with Precautionary approach.
Precautionary approach has been
indirectly visualised in many of the
Provisions of this Act. For example, the
enforcement agencies, such as, state
pollution control boardxviand central
pollution control boardxvii shall be
established to ensure that there should
be proper controlling of atmospheric
pollution. Similarly, the Precautionary
approach can also be evidenced,
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impliedly, with regard to specific
functions for the centralxviii and
statexixpollution control board as
specified under this legislation. State
governments can declare a specific area
of the city as air pollution control
areaxx. Regarding, controlling the
emission standards from of the
vehiclesxxi, the state government is
empowered under this legislation to
take appropriate steps and measures.
Under this law, no person or industry
shall be entitled to go beyond the
prescribed standard of emissionsxxii.
Therefore, these provisions are the
example of implied Precautionary
approach as mentioned under this
legislation. Most of the Rules framed for
controlling Environmental pollution
and its different components, are under
the provisions of the legislation of the
Environment (Protection) Act, 1986 and
it is considered to be the Umbrella
Legislation in India. The Central
Government is empoweredxxiiiunder
this law to take all the preventive
measures for the protection and
promotion of environment. Under this
law, there is a provision to frame the
rules to regulate various Kkinds of
environmental pollution. Moreover, the
Central Government enjoys the power
under this law to make various
Rulesxxivto mitigate most of the
environmental crisis that might occur in
future. This implies the Precautionary
approach under this law.

The National Green Tribunal
Act, 2010 provides an express provision
about Precautionary Principlexxv, that
the Tribunal can consider while
delivering award/order to any
Environmental case. The Honourable
Supreme Court in India brought this

idea of Precautionary Principle to
mitigate future Environmental crisis.

ANALYSIS OF PRECAUTIONARY
PRINCIPLE BY SUPREME COURT IN
INDIA

The Bhopal gas tragedy of 1984 and the
oleum gas leak incident of 1985 at New
Delhi, which considering the drastic
incidents, the Supreme Court in India,
faced a difficult situation to find out the
appropriate principle or theory based on
which without waiting for scientific
evidences and if there are
apprehensions of irreversible damage to
the environment, the Government
machinery must take preventive
measures for mitigating the
environmental issue. Almost a decade
with a long struggle, the Supreme Court
in Vellore Citizens Casexxvi finally
analysed the Precautionary Principle
and stated that this principle is part of
the Law of the Land. Precautionary
Principle, whose content, according to
the Court in Vellore Citizens’ casexxvii,
consists of:

Q) Environment measures — by the
State Government and the statutory
authorities — must anticipate, prevent
and attack the cause of environment
degradation.

(i)  Where there are threats of
serious and irreversible damage, lack of
scientific certainty should not be used
as a reason for postponing measures to
prevent environmental degradation.

(iif)  The “onus of proof” is on the
actor or the developer/industrialist to
shown that his action is
environmentally benign.
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The above definition has been taken to
be an authoritative one and has been re-
iterated in a catena of decisions.xxviii

The Supreme Court emphasises that the
plain reading of the provisions of
Articles 21, 47, 48 A and 51 A (g) of the
Indian Constitution, give an indication
that, the Precautionary Principle is part
of the law of the land. The apex court
also mentioned that there is a difficulty
to understand the Constitutional
mandates and linkage with
Precautionary  Principle. As the
Precautionary Principle is part of the
International customary law, therefore,
the principle is to be incorporated in the
domestic law for the protection and
preservation of natural environment,
but also in the domestic Judicial organ
can apply  this Principle  for
Environmental protection purposes.
From this finding, the Honourable
Supreme Court did not look back to
explain  further the position of
applicability of Precautionary Principle
in India to decide environmental
matters and started nurturing this
principle in number of subsequent cases
for successful attempt to protect and
preserve natural environment.

The Honourable Supreme Court, from
the year 1996 continuously applied the
Precautionary Principle for protection
and preservation of environment. The
Principle of Precautionary approach has
been successfully applied for delivering
Environmental Justice in India and few
of the important Environmental cases
have been depicted below:

In the Research Foundationxxix case,
the Honourable Supreme Court stated

that ship breaking cannot be allowed
unless the company adheres to the
Precautionary Principle. In the Court
on It’s Own Motionxxx case, the apex
court clearly stated that Precautionary
Principle belongs to the core value of
Article 21 of Indian Constitution. In
Orissa Miningxxxicase, it was stated by
the forest advisory committee before the
apex court that Precautionary Principle
is the only principle available to check
the irreversible damage to the
environment. In G. Sundararajanxxxii
case, the Supreme Court stated that
Precautionary Principle is applicable to
prevent the future environmental
degradation. The Precautionary
Principle along with other International
Environmental principles can be of very
much help for implementation of
National policy to develop, control and
use of atomic energy for the mankind
and for financial development of the
country.

In State of Tamil Naduxxxiii case, it was
stated by the apex court that the
application of Precautionary Principle
means there must be scientific
uncertainty  regarding irreversible
damage to the environment, therefore,
competent public authority must
anticipate and prevent such damage by
attacking the cause for such
environmental damage.

Therefore, in most of these cases the
Honourable Supreme Court has further
analysed the concept of Precautionary
Principle and applied in different
circumstances for preventing the
environmental harm.
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