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Editorial ........

Integrate and harmonize the intellectuals concerning various disciplines is a
great task in the dynamic world. Meanwhile, International Journal of Academic
Research - A Common Platform of Voice of Intellectuals as Change Agents for
better Society’ has been taking care towards the stare with the well
acknowledged advisory and editorial committee speaks of strong backbone and
its conscious action to deliver the best to the society, state, nation and the world by
its unique features covering the areas of Social Science, Humanities and
Technology. To add to this thought and idea, with the contributors from various
university Professors and institutions of national and international importance, 1JAR
establish its credibility with the continuous effort to deliver the qualitative aspect of
International repute.

IJAR enriches the world by adding the committed dynamic researchers and
wish to utmost cooperation from the readers and intellectuals of institutions,
universities, colleges etc. in improve the journal. [JAR believes that the present Issue
enriches the aim of the journal. IJAR is conveying special thanks and
congratulations to the participants with their valuable writings.

This volume is the glimpses of voice of authors that are enthusiastically
associated with various issues. The present issue is really useful to reference for
multi-dimensional aspects. | am grateful to the paper writers for their valuable
contributions on different dimensions of disciples.

~— o [Cosso

Editor-in-Chief
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EDUCATIONAL STATUS OF DALIT’S IN HIGHER

EDUCATION IN TELANGANA STATE - A STUDY ON
WARANGAL DISTRICT

Mathangi Murali
Research Scholar,
Department of Political Science, Kakatiya University, Warangal

Abstract: Education is at the core of all development efforts in advancing the economic and
social well-being of the people. The educational system ought to produce individuals vested with
the right skills and knowledge to be able to operate effectively. Despite unprecedented growth in
world economies and unparalleled improvements in global standards of living over the past few
years, poverty and hunger are still ground realities in several countries of the world. Ensuring
access to education for the Dalits of India has been the greatest challenge for the Indian
government in diminishing the social effects of the caste system, which still remain entrenched in
Indian society. There have been many different reasons proposed as to why the Dalits suffer from
low rates of literacy and primary education enrolment, but the most realistic one describes history
and unequal access as the causes. The ancient caste system of India, which has resulted in the
social and economic oppression of the Dalits, continues to play a dominant role in India. The
Dalits, also known as the scheduled caste or untouchables, have experienced consistent denial to
access to education since the 1850s. This decade coincided with Britain’s established control over
India, which meant many of the improvements to Dalit’s education were coming from outside
influences, rather than from the national government. Globalization has virtually made the
reservation policy irrelevant as a matter of fact the new economic policy in 1991 cults the very
roots of the reservation policy. The native impact of the globalization is already visible through
unemployment and poverty. The education is supposed to be the important factor for enhancing
one’s status in society. As started welfare oriented policies of the government have certainly
helped the Dalits to climb the education ladder. Historically formal education, be it literacy or
higher education, was never accessible to all the sections of the Indian society. It remained a
privilege and prerogative of the propertied and socially influential. Access to quality education is
a fundamental right in India. The State Government of Telangana has made considerable
headway in providing educational opportunities for students from all ages with particular care
taken to support females and SC, ST, BC, and minority communities. Today, approximately 70%
of schools in Telangana are run by government catering to approximately 27 lakh students. They
are administered by different government and semi government bodies, in particular, the model
schools and various residential schools that serve communities from disadvantaged backgrounds.
Owing to good educational outcomes and admissions into elite educational institutions like the
IITs, they have gained considerable popularity given their holistic curricular offerings and
innovative programming, all of which holds promise for strengthening the learning levels of the
students across all segments of society.

Keywords: Dalits, Higher Education.

Introduction people. 1.4 billion People living in
extreme poverty 1 billion (around 70
percent) live in rural areas. One of the

Education is at the core of all

development efforts in advancing the

economic and social well-being of the major inequalities affecting the rural
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poor is their access to quality education,
which is very important for social and
economic development.

Before beginning to examine
methods of improving enrolment in
primary education and literacy rates, it is
important to know why education is such
an important topic in development
studies. The past century has been
characterized by a global expansion of
Alongside this growth in

education has also been an increase in

education.

the gap between different social strata.
Education can be a way to increase the
incomes of impoverished  people.
Education helps to ensure that benefits of
growth are experienced by all. Economic
perspectives see education as a means to
make individuals more productive in the
workplace and at home. It can also be
seen as a means of empowering socially
and economically deprived groups into
seeking political reform. By using any of
these reasons as motivation to pursue
educational development, governments
are attempting to generate some form of
social or economic equality for the
population.

Dr. B. R Ambedkar saw the
Indian caste system as a serious obstacle
in the path of democracy, equality and
justice. The Caste system is an especially
Indian expression of institutionalized
inequality and indignity, with elevation
for some and degradation for others and
untouchability is a curse of the caste
structure. The abolition of untouchability
was a key Constitutional provision for
securing human dignity for Dalits and a

significant step towards equality and
social justice. The Indian Constitution, as
set out in the Preamble, which contains
its basic philosophy could hardly be more
eloquent. The pursuit of social justice is
its primary objective. It is a testament to
secure to all its citizens, JUSTICE, social,
economic, and political; LIBERTY, of
thought,
worship;

expression, belief, faith and
EQUALITY, of status
opportunity;
dignity of the individual. Some of these
objectives are guaranteed as
Fundamental Rights. It was during the

and
fraternity assuring the

freedom movement, the aspirations of the
oppressed people rose up and Dr. B. R
Ambedkar symbolized and stimulated
Given the
balance of the social forces at the time of
drafting of the Indian Constitution,
providing education had come to be

these growing aspirations.

accepted as an obligation of the state. If
only the democratic forces were far
stronger, education, perhaps, would have
been a fundamental right and got
incorporated in  part-IIl  of the

Constitution.

The experience of the last 50
years has shown that placing a high
priority on education in policy statements
does not necessarily ensure adequate
it ensure that
programmes the
marginalized groups. “Literacy rates are

resources, nor does

national cover
much lower among Scheduled Castes
(SCs) and Scheduled Tribes (STs) than
among other castes. Wage laborers have
levels than other
occupational groups. There is also a
marked rural urban differential. The

lower literacy
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problems of literacy are therefore neither
evenly distributed across the country, nor
across social groups. Lower educational
achievements can be expected among
Scheduled Castes or Tribes or from a
family of wage laborers and in parts of
the country, where general literacy levels
very the
cornerstone of sociopolitical and cultural

”»

are low.” Education is
advancement and it is regarded as a
principal means of improving the welfare
of the individuals. The Encyclopedia of
the

and

education as
the
accumulated knowledge of society. Dalits,

Britannica defines
transmission  of values
who have been long deprived from this
accumulated knowledge of Dalits, still
have a long way to go.

Policy Perspectives on Higher

Education

The education in 50s and 60s,
was in the social sector fully supported by
the The
institutions  were

educational
either by
philanthropist or Christian missionaries
without any profit motive. It was in 1963
for the first time in Andhra Pradesh
there was the move to encourage private
technical

state. private

run

education, by introducing
education through private sectors but it
was stoutly opposed by the national
commissions. The mood of the Nation at
that point was captured by Kothari
Commission (1966-68). This Commission
report is one of the most democratic
advancements in post-independent India.
Its overall direction was inspired by
egalitarian concerns as the Commission
emphasized equality of opportunity in

higher education and common school in
school education. By 1980s balance of
democratic forces got upset with the rise
of a neo rich class coupled with the other
class forces. These classes got better
organized. In contrast the poor got
fragmented and their elite remained less
articulate and less assertive.

The propertied and privileged
classes succeeded in tilting the approach
in favor of dualism in education giving
rise to 1985 New Education Policy which
brought in the elite schools within the
state and active encouragement of private
sector which degenerated
commercialization of education. In the
decade of 1990s, with the onslaught of
globalization, the larger social concerns

into

like the question of equity and equality in
education-withered away. The more
tragic development was that education
has come to be treated as a commodity.
The products of this profit hunting
education in all walks of life have become
more self-centered and started
approaching the resources of the society
leaving the vulnerable people to their
own fate. The knowledge commission
headed by Sam Petroda is an attempt to

institutionalize and legitimize the
inequalities. From Radhakrishna
Commission to Sam Pertoda’s
undemocratic approach is no
advancement in the sixty years of

democratic journey of the Country. It is a
journey back to an iniquitous, unfair and
unjust society.

The crucial decade of 1990s in
order to probe the developments within
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the education of Dalits is a problem. It
the
in order to assess their

seeks interventions of state
government
impact on the field of education especially
in its relation to different sections of the
population that aspires for education.
Government allocation of funds for the
education sector as a whole is decreasing.
While funded programmes in the form of
loans, especially for school education, is
increasing but Dalits are not in a position
get those kinds of facilities. Larger
sections of the people are from daily wage
background. At  this
juncture, basic education is still far away
for Dalit communities The Department of
Higher Education in Andhra Pradesh in
gives the

description of various levels of higher

agricultural

its official web portal
education i.e., college education, technical
education and universities. Objectives of
the department are development of
and Post graduate
education, Increasing Access to Higher
Education, private

Undergraduate

encouraging
the
Collegiate Education,

participation in expansion of
development of
infrastructure in Government Colleges,
ensuring maintenance of high standards

of education in colleges.
Scheduled Castes in India

other nations

characterized by social inequality but

Many are
nowhere else in the world inequality been
as extremely constructed by the
institution of caste as in the India. It is a
known fact that education is closely
linked to Historical
evidences in this regard indicate that

development.

Dalit community has been excluded from
the whole process of education since
centuries. After the formation of the
Constitution of India, education was
supposed to be made “accessible to all”.
Caste has long existed in India, but in the
modern period it has been severely
criticized by both Indian and foreign
Although

Indians tell non- Indians that caste has

observers. some educated
been abolished or that no one pays
attention to caste anymore; such
statements do not reflect reality. Caste
has undergone significant change since
independence, but it still involves
hundreds of millions of people in its
preamble, India“s constitution forbids
negative public discrimination on the
basis of caste. However, caste ranking
and caste-based interaction have occurred
for centuries and will continue to do so
well into the foreseeable future, more in
the countryside than in urban settings
and more in the realms of kinship and
than in less personal

(Chauhan 2008).The SC

Population numbering 138 million (1991)

marriage
interactions

in India accounts for 16.48per cent of the
total population of the country now
increased to 166 million (2001) accounts
for 16.63 per cent of total population of
the country which shows that there has
been increase a share of SC population in
the last decade. The states with higher
concentration of SC population are Uttar
Pradesh, Bihar, West Bengal, Andhra
Pradesh and Tamil Nadu,

Daliths in Education
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On the
interestingly, the Bhopal declaration has
taken note of the importance of
reforming the educational provisions for

education front,

dalits as it is the foundation upon which
the edifice of social status and dignity is
built. In this connection,two important
terms used by the agenda are ‘new’ and
hence worth noting - diversity in
the

The conference called for

admissions and diversity in
workforce.
implementation of diversity in admissions
in the educational institutions across the
country irrespective of the type of
management or the stream of education.
Particularly, it raises the issue of
providing‘market-oriented vocational and
technical education’ to the scheduled
castes and the scheduled tribes and also
that the issue of reservations should be
applied to all institutions — public as well
as private — from primary to professional
levels. Another demand put forward
isthat the English medium schools must
also implement the policy of diversity in

admissions.

At the primary education level,
though enrolment reflects the diversity in
the composition of student population, it
does not provide any comparability
between the dalits and non-dalits. There
are disparities among dalits in all
respects whether in terms of gender or in
terms of urban and rural or regional
backgrounds. It is quite heartening to
note that, even today, dalit men and
women are at the bottom of the

educational pyramid, despite the repeated

establishment on their efforts to uplift
this disadvantaged group.

In higher education, there is no
doubt; a considerable improvement has

been made in terms of promoting
diversity in admissions after the
introduction of reservation policy.

However, this is not adequate in view of
the proportion of SC/ST populations till
outside the fold of higher education. For
instance,
scheduled
education is only 7.77 per cent and that
of scheduled tribes is 2.33 per cent of the
total [MHRD].This is
negligible in terms of the expected levels
of dalits in
educational institutions. Further, there

the percentage of share of
caste students in higher

enrolment in

of enrolment higher
has been a far lesser participation of
dalits in prestigious subjects/courses of
study which are in demand for high
salaried jobs. Majority of dalit students
are enrolled in the arts subjects (56.5 per
cent among SCs and 77.7 per cent among
STs), followed by science (13.3 per cent
among SCs and 8.7 per cent among STs)
and commerce (13.2 per cent among SCs
and 9.4 per cent among STs) at the
undergraduate level. The enrolments at
the post graduate level also show similar
signs. The proportion of dalits in the
professional stream is very low — 7.9 per
cent among SCs and 2.1 per cent among
STs are in professional courses like
engineering and medicine taken together.

Objectives of the Study:

1. To understand the current status

claims and counter claims of the of Dalit students in higher
government and the political education in India.
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2. To assess the higher education on

dalit students as viewed by
Ambedkar Perspective.
Methodology:

The present data will be collected
from primary and secondary data
included the reports of ministry of social
justice and MHRD and The department
of Higher education Government of
Telangana. The primary data are
collected directly from the respondents by
pre designed
questionnaire/ schedules. The present

administering a

study is confined to higher education and
implications for the Dalit students of
Warangal district of Telangana.

State
Education

Higher
Gross

and

The
State Domestic Products of Telangana
for 2017-18 was estimated to be
Rs.7,68,546 crore with a  projected
increase of 12.59% increase over the Rs.
6,83,233 crore GSDP estimated for the
financial year 2016-17 against GSDP
Growth Rate of 11.61% for the
financial year 2016-17. At the
beginning of the first quarter of the
financial year, the government of
Andhra Pradesh estimated Rs.7,93,138
GSDP and continued with the same
estimate till the beginning of the fourth
quarter. (Service Sector- 46%,
Agriculture-31.77% and Manufacturing
22.3%)
education in the post independence era,

Economy
Scenario:

One of the major objectives of

specifically since in 1950 was to cater to
the educational developmental needs and
and

remained outside from the ambit of
educational for ages. It was only after
that the  initiated
systematic efforts to raise the educational
standard to Dalits. Because of different

independence

constraints the result has not been
satisfactory in terms of its
implementation and outcome.

Notwithstanding the failure, education
was an attempt to promote integration of
Dalits with the rest of the society, as they
continue to remain out of mainstream of
life. It is only during the last three
that there has

reorientation and acceptance.

The
Collegiate Education focuses on creating
those
located in backward and rural areas, and
education in

decades been some

Commissionerate of

educational opportunities for
strengthening women’s
undergraduate and postgraduate levels.
In fulfilling its objectives of access,
equity, and quality, it has undertaken
some important initiatives. For example,
the introduction of the Degree Online
(DOST)
admission system has made it easier for

Services, Telangana online
prospective students to apply. This year,
over 2 lakh students enrolled through the
system. In addition, a committee chaired
by the Commissionerate reorganized
courses to better aligns with student
aspirations and job market requirements.
It also proposed offering English Medium
courses in urban and semi-urban areas.
In addition, a “T-SAT Nipuna Channel”
has been installed in 105 Government
Degree Colleges to broadcast educational

promotion of Scheduled Castes programmes for students to access
Scheduled Tribes children who have critical information to strengthen
WwWw.ijar.org.in 21
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educational performance and develop

awareness of  career prospects.
Furthermore, the Commissionerate has
introduced Telangana  Skills and

Knowledge Centre (TSKC). A refinement
of similar institutions forged in 2005 in
Andhra Pradesh, such knowledge centres
are designed to hone young graduates’

also worked hard to improve quality
measures to strategic
infrastructure grants available via the
centrally  sponsored, outcome-based
scheme, Rashtriya Uchchatar Shiksha
Abhiyan (RUSA). Today, out of 132
Government Degree Colleges, eight

Colleges are conferred with autonomous

access

transferrable skills, such as in status. 64 Government Degree Colleges
communications and ICT, in order to (GDCs) have valid accreditation and 21
strengthen their potential for Colleges are preparing for fresh
employment. The Commissionerate has accreditation.
Table 1.1: Age wise distribution of Higher Education among Dalits
S1 No Age Group Number of Percentage
Respondents

1 18-20 15 30

2 21-23 12 24

3 24-26 10 20

4 27-29 8 16

5 Above 30 5 10

Total (%) 50 100

Source: Primary Data

Regarding the Age in years the
distribution shows that 30% of the
respondents are in the age group of 18-20
Years, 24% of the respondents are in the
age group of 21-23 Years, 20% are in the
age group of 24-26 Years, 16% are in the

age group of 27-29 Years and 10% are in
the age group of above 30 Years. It was
found that a majority of the population
taken in the study enroll in colleges as
interested in

they were education.

Table 1.2: Distribution of Respondents by the category of admission

S1 No Age Group Number of Percentage
Respondents
1 Reservation Category 12 24
2 Open Category 38 76
Total (%) 50 100

Source: Primary Data

Above table shows that category
of admission of higher education on

Dalits, majority of respondents open

category 76.00 of the respondents are
reservation category of admission to

various courses and 24 percent
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respondents are reservation category of
admission to various courses. These seats
are in the premier Institutions of higher
learning offering professional education.
Hailing
disadvantaged families from rural and

predominantly from

semi urban areas, these students could

scale higher levels of professional
education  with  higher  academic
consistency and exhibiting positive

value orientation.

Table 1.3: Distribution of Respondents by the different courses

S1 No Courses Number of Percentage
Respondents
1 Degree 16 32
2 B.Tech 14 28
3 Post Graduate 13 26
4 Ph.D. 7 14
Total (%) 50 100

Source: Primary Data

In the Warangal District out of 50

respondents, 13 (26.00%) respondents are

respondents the highest number 16 Post Graduation, 7 (14.00%) respondents
(32.00%) respondents are studied Degree, are studied Ph.D respondents from
followed by the B.Tech 14 (28.00%) category under the study.
Table 1.4: Growth of student enrolment in various sectors
S1 No Courses Number of Percentage
Respondents
1 Arts 13 26
2 Science 9 18
3 Commerce 11 22
4 Law 8 16
5 Agriculture 5 10
6 Medicine 4 8
Total (%) 50 100
Source: Primary Data
In the Warangal District out of 50 Conclusion
respondents growth of student enrolment The increasing share  of

in various sectors the highest number 13
(26.00%) respondents are Arts, followed
by the (22.00%)
respondents, 9 (18.00%) respondents are

Commerce 11

Science, 8 (16.00%) respondents are Law,
5 (10.00%) respondents are Agriculture
and 4 (8.00%) respondents are Medicine.

Scheduled Caste and Scheduled Tribe
enrolments in  higher educational
institutions is the result of India's
reservation policy in the admissions. It is
very difficult to estimate just how much
difference this policy has made. But, this

policy always not plays positive role in
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the educational and social mobility,
because caste is the base of this policy
and this base has generated
controversies, conflict and violence
during last few decades in the society in
general and in education in particular.
According to critics, this policy lowers the
academic standard and providing benefits
to undeserving section of the society. So,
this policy has become a subject to hatred
of the public. In reality, in the private
financing as well as public financing
institutions reservation policy has not
followed properly. Even government
department, schools, universities and
colleges has not considered caste quota in
some states after 2000. Thus positive
discrimination policy itself had led to
negative discrimination. After new
economic policy adopted by government,
educational institutions are emerging like
There are self financed
established at
educational levels mainly offering the
professional like  medical,
MBA, MCA,

teachers training etc. These institutions

mushrooms.
institutions various
courses
nursing, engineering,
did not consider caste parameters during
the process of enrolment of education.
Government has to interfere for the caste
quota. The
increased cost of education. Professional

privatization has also
education become more expensive for
Scheduled Caste, thus they cannot enroll
due to high fee
structure. Thus, in the A-class business

management institution the Scheduled

for these courses

Caste participation is low or is near quota
and not higher than their population
proportion.
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Abstract : The construction industry forms an essential part of the Indian economy and a
waterway for a extensive part of its development investment, is balanced for growth on account
of industrialization, urbanization, economic development. The sector is labour-intensive and,
including indirect jobs, provides employment to millions of people. The construction sector is
also the second largest employer in the country following agriculture. The industry comprises
of highly specified tasks, and for each task and stage, a different contractor is engaged and
under each contractor different labourers are working. All construction labourers are causal
workers. Unskilled labour is unaware of his principal employer as there is a chain of
contractors between principal employer and unskilled labourers. In-migration with its
significant impact on various spheres of life is relatively new experience in the long history of
Bangalore which was otherwise considered as a region dominating in out-migration Majority
of these in-migrant workers in Bangalore are employed in the construction sector. The
construction work is hard physical labour often under difficult conditions like adverse
weather, low pay and poor living conditions with lack of basic amenities and separation from
family. It is in this context the present study analyzed these issues in details. Socio-economic
conditions and living standards of are very discouraging in India, as per the available
literature. Being in the unorganised sector, vast majority of them are devoid of minimum
formal social security protection also. This situation prevails even if there are many statutory
provisions for their welfare as per the Central and State level enactments. Though more and
more employment is being generated, such employment is char-acterized by poor working
conditions and lack of effective social protection. In the above context, this paper makes an
empirical study of the socio-economic conditions of unorganised sector migrant labourers in
Bangalore City of Karnataka and suggests strategies for improving the working and living
conditions of the migrant labour-ers.

Key words: Construction worker, migrant, workers socio-economic problems.

Introduction scientists, thinkers, reformers, and others
Human migration is one of the most f],ro? t}'1e very begm'mng of hl%n‘lan
. . . civilization, the theoretical and empirical
important aspects of social science. It has

maintained a close relation with mankind knowledge of migration has not developed

to a considerable extent. Even today this

from its earlier stage. Although migration . . ;
study needs migration theories, laws and

phenomena have been studied by social
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models, concerning its spatial and

temporal variations. The migration laws,

however, cannot be made rigid like
physical laws. Social scientists and
scholars have  mainly  developed
hypotheses, formulated only a few
theories and laws, and suggested
migration models.

Unorganised labour refers to those

workers who have not been able to
organise themselves in pursuit of their
interests due to certain
like
ignorance and illiteracy,

com-mon

constraints casual nature of
employment,
size of

workers

scat-tered
Such
account for about 93 per cent of the total

small and

establishments, etc.

workforce and there has been a steady
growth in their population in India over
the years. Though India had a long
tradition of informal social security and
directed
particularly towards the more vulnerable
of the
underwent steady and inevitable erosion

social  assistance  system

sections society, the same
over the years. Various initiatives by the
Central and State Govern-ments in India
and various NGOs in India have been
inad-equate to support the ever growing
needs of such . This underscores the need
scaling up the efforts many times and that
too in a manner targeting the more
deserving sections among such workers.
As per the NSSO statistics (2000)[1] the
total employment in both organized and
un-organised sector in the country was of
the order of 39.7 crore. Of this, about 2.8
crore were in the organized sector and the
balance 36.9 crore in the unorganised
sector. Out of 36.9 crore workers in the

unorganised sector 23.7 crore workers
were employed in agriculture sector, 1.7
crore in construction, 4.1 in
manufacturing activities and 3.7 crore
each in trade and  transport,
The
construction activity is included in the

secondary sector. Within the secondary

communication & services.

sector, construction maintained a
reasonably high growth rate. In Kerala,
with the spectacular development of
service sector, the demand for
construction activities, both residential as
well as commercial, have gone up in the
recent years. The relatively faster pace of
urbanization in the State also contributes
to this. As per 2011 census, the decadal
percentage of wurban population has
increased from 29.96 in 2001 to 47.72 in
2011 which is higher than the national

average of 31.16.

REVIEW OF LITERATURE

OBJECTIVES OF THE STUDY

1. To study the
background of the
workers.

2. To analyze the living conditions and

socio-economic
in-migrant

working conditions of the in-migrant

workers.
Research Methodology
Research Design:
This research is based on the

descriptive approach. It based on a
survey of 120 migrant workers that use
the social networks study through
using structured questionnaires to
study, as well Secondary data through
websites,

newspaper, journal and

books has been also used.
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Universe and Unit of the Study:
Migrant worker selected from following
selected areas: Bommasandra, Electronic
city, Bidadi Industrial area, Bannerugatta

Sampling: The study uses the Simple
Random Sampling Method. In this type of
Sampling, the respondents are selected
without making any particular criteria.

The samples were collected from the boys
and girls of selected classes. The sample
size of the study is 120 respondents.

Tools and Sources of the Study: A
structured questionnaire has been used
and the data has been collected through
primary and secondary sources.

Table: 1 Source of information regarding in-migration

Source of information

Middle men’s/ contractors
Friends

Relatives

Others

Total

No. of In-migrants Percent
18 15

66 55

28 23.33

8 6.67

120 100

Source: Primary data

The study revealed that 55% of the in-
migrants got the information about the
employment opportunities in Bangalore
through their who

friends already

migrated to Bangalore, 23% from relatives
and only 15 % from contractors and
middlemen’s.

Table: 2 Educational level of sample migrant

Schooling level No. of In-migrants Percent
No schooling (illiterate) 34 28.33
Primary schooling 58 48.33
High school 25 20.84
Higher Secondary education 3 2.5

Total 120 100

Source: Primary data

The study revealed a shocking fact that
28 Percent of the migrant workers are
illiterate. 48 percent of the workers have
only primary education. 21 percent of
the migrant workers have high school
education and no one have educational
qualification above higher secondary
level

Table-3 Motivational factors of In-
migration

Respondent were asked to identify for
the reason for migration, the order of
preference were better employment
opportunities (53%), repayment of debt
(28%), financing household expenditure
(15%) and for the construction of
house/purchase of land (6%).
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Table:3 Motivational factors of In-migration

Reasons No. of In-migrants Percent
Employment 63 52.5
Repayment of debt 33 27.5
Construction of house/purchase of land 7 5.83
Financing household expenditure 17 14.16
Total 120 100

Source: Primary data

The study shows that most of the
respondents engaged in  various
occupations in their native States before
migrating to Bangalore City. Among
them 31 percent of workers engaged in

agricultural activities and around 18

percent of workers did casual work.
Around 27 percent of the workers had no
employment in their native place.
Others include students, petty trader

etc.

Table: 4 Working days per week

Working days No. of In-migrants Percent
Upto 4 days 7 5.83

5 days 18 15

6 days 71 59.17

7 days 24 20

Total 120 100

Source: Primary data

The study shows that around 47 percent
of the migrant workers works for 8 to 10
hours in a day. 30 percent of the

respondents work for 10 to 12 hours. 16
percent of the workers work for 8 hours.

It is also worth to note that 7.5 percent of
the respondents workers for more than

Majority 58 percent of the respondent
working under extreme condition

Table:5 Working hours per day

Working Hours No. of In-migrants Percent
8 hours 19 15.83
8-10 hours 56 46.67

10 to 12 hours 36 30
Above 12 hours 09 7.5

Total 120 100

Source: Primary data

The study revealed that the majority of
construction helper’s gets an average

daily wages ranging from 400 to 500
(73%). In the case of construction mason
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the majority of them are in the range
between 600 rupees to 700 (76.5%). None
of the construction helper gets more

than 600 rupees and none of the mason
gets more than 800 rupees.

Table: 6 working conditions of the respondents

Category No. of In-migrants (out Percent
of total 120 samples)

Respondents Working Under 101 84.17

extreme condition

Getting safety precautions 53 44.17

Respondents getting first aid 43 35.83

Respondents getting fresh drinking 58 48.33

water

Respondents facing discrimination 79 65.83

from local workers and local
people

Source: Primary data

The study found that about 58 percent
of in-migrants are living with 6 to 15
workers in a room, 10% are sharing a
room with more than 15 workers. In
most of the cases there is no provision of
hygienic sanitation and safe drinking

water. The shocking point is that around
53% of the respondents argued that
their residence is of poor quality. Only
15% argued that there is living in good
quality residence.

Table: 8.2 Nature of accommodation

Category No. of In-migrants Percent
Rented house 61 50.83
Work site and Temporary sheds 51 42.5
Lodges and hotels 8 6.67
Total 120 100

Source: Primary data

The study revealed that about 43
percent of the respondents reside at the
working sites, 56 percent reside in poor
rented houses with single room shared
by many. Around 61 percent of the
migrant workers use common toilet.
Only 16 percent of the workers use
attached toilet. Others includes open

defecation, public toilets etc and it
contributes 9 percent of the total In-
migrant workers are working under
extreme conditions.

MAJOR FINDINGS

» The Majority 55% of the in-
migrants got the information about
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the employment opportunities in
Bangalore through their friends
who already migrated to Bangalore

» The Majority 48 percent of the
workers have only primary
education

» The Majority 31 percent of workers
engaged in agricultural activities

» The Majority 47 percent of the
migrant workers works for 8 to 10
hours in a day

» Majority construction mason the
majority of them are in the range
between 600 rupees to 700 (76.5%)

» The Majority 56 percent reside in
poor rented houses with single room
shared by many

Suggestions

» BBMP should provide some housing
facilities for migrant workers.

» Construction management should
formulate various programmes for
upliftment of migrant worker

NGOs should
education and

» Some provide

informal create
awareness about health, hygiene,

education ect.

» Construction employer prove some
welfare programmes for migrant
workers

CONCLUSION

Construction activities are associated
with every phase of development of an
economy. The construction work is a
perennial industry and a very crucial

one, providing substantial employment
opportunities to unskilled labourers. A
high proportion of socially and
economically weaker sections of the
society are engaged in the unorganized
economic activities in India and
Bangalore. Majority of the in-migrant
workers are employed in the informal
construction sector in the Bangalore.
They often work long hours in poor
working conditions, devoid of social
security and legal protection Since in-
migrants are unaware of laws and
policies, they are exploited in the
construction sector of the State. There is
a need to ensure that all migrants and
their families have access to services and
entitlements as enshrined in policies and
law, while ensuring urban settlements
become inclusive spaces as they expand
in size and diversity.
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Abstract: The 1982 Convention contains detailed and complex provisions stating the
different forums available for the resolution of the sea disputes. The creation of the
ITLOS was always considered to be controversial because it was notion that the ICJ has
more expertise as well as experience in deciding matters related to the sea cases. This
paper discusses about the decisions made by the tribunals become binding due to the
obligatory nature of jurisdiction. Convention provisions disallow techniques that
disputing parties historically have used to avoid the arbitrations. Failure to appear
before an arbitral tribunal will not will not nullify the jurisdiction of the tribunal. Non-
appearance of a party before an international court or tribunal is not uncommon. In
this case, China being the defendant party rejected to participate in the proceedings of
the arbitration.

As seen clearly in the South China Sea case, the arbitral award could not be enforced by
Philippines. Enforcement mechanisms become important to maintain the sanctity of the

UNCLOS.
Keywords: International, Tribunal, UNCLOS, Convention, Party

INTRODUCTION regarding its settlement by negations or
other peaceful means. And when the

There is very famous maxim called ubi . ;
) . . . parties are unable to settle the disputes
jus, ibi remedium, which means where

between them then the compulsory

there is a right, there is a remedy. . . .
& Y procedures laid down in Part XV Section

Whenever any right is infringed, or there . . .
2 will become operative. According to

Article 287 of the UNCLOS III the state
may choose one of the following means of

is a dispute between the parties, the
concerned parties may prefer a forum to
solve the disputes or to get the required

remedies for the damages it has suffered. third-party dispute settlement system;

The International Tribunal for the Law
of the Sea (ITLOS) under Annex VI, the
International Court of Justice (ICJ), an

Similarly, the 1982 Convention contains
detailed and complex provisions stating
the different forums available for the
resolution of the sea disputes. The
Convention states that whenever the

arbitral tribunal under Annex VII or a
special arbitral tribunal under Annex

. . . VIII for specific disputes. Due to this
disputes arise, the parties are to proceed .
. . . flexibility, the states were unable to agree
immediately to an exchange of views ) .
on a single third party forum where they
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can approach when informal mechanisms
failed to resolve a dispute.

The creation of the ITLOS was always
considered to be controversial because it
was notion that the ICJ has more
expertise as well as experience in
deciding matters related to the sea cases.
The the

responsibility  of International

object or
the
tribunal is to interpret and apply one
treat which is the 1982 Law of the Sea
Convention. But along with the
interpretation of the convention, the

main primary

issues it may address and the ole it may
fulfill vary tremendously. At the end the
paper will also focus on the legal binding
nature of the decisions delivered by the
arbitral tribunal and the ITLOS and the
effect when the parties fail to comply
with the decisions of these tribunals.

International Tribunal for the Law
of the Sea ITLOS)

A. Origin of the ITLOS) due to the
negotiation of the Law of the Sea
Convention and the Dispute
Settlement provisions

The ITLOS is considered to be the latest
judicial institution which was established
after the entry into force of the United
Nations Convention on Law of the Sea in
the year November 1994. The creation of
the ITLOS was considered to be very
controversial as states preferred informal
way of negotiations for solving the
disputes and did not want any third party
dispute settlement system to interfere
with their sovereignty. Also the question
arose that why the states will mutually

of the
international tribunal before arising of a
particular dispute. The possible answer
for the
technological

consent to the jurisdiction

question may the recent
development which has
increased the capacity to explore living
and non- living ocean resources which
may ultimately lead to create tensions
over maritime boundaries. Moreover,
agreeing to the third party dispute
settlement will counterbalance political,
economic, and military pressures from

powerful states and will also help in

maintaining the integrity of the
Convention’s package deal.
Hence, the Convention’s provisions

establishing the ITLOS and defining its
jurisdiction were the product of difficult
negotiations and political compromises.
Hence it can be concluded that the
negotiations at the UNCLOS III had led
to the ITLOS.

B. Features or Characteristics of
ITLOS

As Article 287 offers State Parties to
choose third party

among several
tribunals, they state have an option to
choose any of the third party tribunals.
Some states favor ICJ because according
to them it had successfully dealt with
several laws of the sea cases and
according to them a proliferation of
tribunal might undercut the development
of a uniform jurisprudence on law of the
sea issues while other may prefer
arbitration or any other form of dispute

settlements options available.
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Now due to such wide options available,
some features of the ITLOS must be
highlighted in order to set it apart from
the other dispute settlements options
which as a result will enable or rather
attracts the State to prefer the newly
created ITLOS over other dispute
settlement options of the Convention.

Some important Features of the
ITLOS are as follows-

1. Judges of the Tribunal -The
tribunal is composed of 21
independent members have an
expertise on the subject and are
elected by the State Parties to the
Convention. Also there is a President
and Vice President of the Tribunal
who are elected by a secret ballot by a
majority of the member of the
Tribunal.

2. Chamber of the Tribunal-There
are specialized chambers available in
case of these tribunals which might
prove attractive to some states.
Moreover, these chambers are
composed of expert judges. There are
two standing special chambers to
address problems that require
specific expertise. Also, ITLOS has
established a Chamber of Summary
Procedure, which at the request of
parties to a dispute can deal on any
matter. Availability of these tribunals
allows parties to choose a forum for
either its efficiencies or its particular
expertise. 5.

3. Annex VI of the Convention — The
related provisions related to the

tribunal and its  jurisdiction
suggested that ITLOS may receive
more use than the ICJ or other
tribunals in several cases like the
cases under Article 292 which deals
with prompt release cases, cases
involving provisional measures, cases
in which advisory opinions are
sought, and Part XI sea-bed mining
cases in which Convention provide
the ITLOS a particularly significant
role.

Moreover, Article 292 as well as cases
involving  provisional measures
grants residual compulsory
jurisdiction to the ITLOS, rather
than an arbitral tribunal, when
parties are unable to agree on a
tribunal. The reason is that the time
taken in constituting an arbitral
tribunal might frustrate the quick
time frame allotted for prompt
release cases.

Access and dJurisdiction of the
ITLOS - States who are not the
parties to the Convention may also
obtain access to the ITLOS if they
have so agreed in any other treaty or
agreement and hence, the ITLOS will
have jurisdiction over the disputes
specified in that treaty or agreement.
Also unlike ICdJ, not only states but
also other entities like the natural
and juridical persons may become
parties.

Risk of Inconsistent
Jurisprudence - Also the risk of
inconsistent decisions is minimal
when the ITLOS has exclusive or
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residuary compulsory jurisdiction.
Cases under Article 292, provisional
measures cases etc. are some of its

examples.

C. Functions of the ITLOS

The ITLOS is a recent addition to the
number of the available specialized
international tribunals. And in order to
the relationships with
different entities, the functions of the
ITLOS has to be taken into consideration
for which it is designed to serve. And in
order to gain legitimacy, ITLOS ability to
develop its decision making techniques

according to different suitable situations

understand

has to be taken into consideration.

When a coastal state detains a flag state’s
vessel and crew, the flag state may ask
the ITLOS to order their prompt release
under Article 292 of the Law of the
Convention as it was done in the 1% case
in front of the ITLOS which was The
M/V Saiga case’. Article 292? allows
applications "by or on behalf of the flag
state of a vessel, when the detaining state
allegedly "has not complied with the
provisions of the Convention for the
prompt release of the vessel or its crew
upon the posting of a reasonable bond or
other financial security. Moreover, in
interpreting and construing Article 292,
the ITLOS must balance the rights and
interest of the entities as this article
place the ITLOS in a web of relationships
involving individuals, states, and national
courts.

1(1998) 37 ILM 360.
?United Nations Convention of the Law of the Sea.

It can be said that ITLOS though being a
recent addition, is an institution within
the field of law of the sea, exercises
positive legislative,
equitable, and constitutional functions.
Along with the State parties, the ITLOS
also different audiences such as political
states,
individuals,
other

norm-reinforcing,

of two sometimes
states,

and

branches
multiple national
courts international

institutions.

Arbitral Tribunal

Like ITLOS, Arbitral Tribunal is one of
the third party dispute settlement
mechanism  provided under  the
Convention. This Arbitral Tribunal is
specified under the Annex VII of the
UNCLOS III. This Tribunal is used for
the settlement of disputes between
parties that have not made a declaration
of choosing procedure or for parties
where one parties choose a different
forum whereas the other disputed parties
chooses another forum. A dispute may be
brought before the Arbitral tribunal by
written notification addressed to the
other party. The notification should be
accompanied by a statement of the claim
and the ground on which it is based?.

Composition of the Arbitral

Tribunal

The Arbitration is composed of five
members preferably chosen from the list
of arbitrators. A list of arbitrators shall
be drawn up and maintained by the
Secretary General of the United Nations*.

3Annex VII, Article 1 of the UNCLOS III.
“Annex VII, Article 2 of the UNCLOS III.
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Every State Party shall be entitled to
nominate four arbitrators to constitute
the list’. The arbitrators, which the
parties shall
similar qualification to those nominated
for member of the Tribunal. When the
case is brought before the Arbitration,
the party instituting the proceedings
shall appoints one member to be chosen
preferably from the list of arbitrators,

have nominated, have

who may be its national®. The other party
against which the case is made, within 30
days of receipt of the notification
addressed by the party that brings the
case, also appoints one member among its
nationals in the list. The other three
members shall be appointed by
agreement between the parties and they
shall be chosen preferably from the list
and shall be nationals of the third States
unless the parties otherwise agree. The
parties will choose one among the three
members as a President.

All decisions of the arbitral tribunal
demand a majority vote of its members.
In case there is an equality of vote the
President will have a casting vote. The
award mentions the subject matter of the
dispute and states the reasons on which
it is based, and the name of the members
who have participated. The award shall
be final and without appeal, unless the
parties to the dispute have agreed in

5Annex VII, Article 2 of the UNCLOS III.

5Annex VII, Article 3 of the UNCLOS III. The case
is brought does not do so within that period or the
parties are not able to reach an agreement on the
appointment, the President of the International
Tribunal for Law of the Sea, upon request and in
consultation with the parties, shall make the
necessary appointment.

advance to an appellate procedure. The
decisions made by the tribunal will be
binding upon the parties.

Legal Enforceability of the
Decisions of the above mentioned
Tribunals

This sectionwill deal with the legal
enforceability of the decisions delivered
by the ITLOS and the arbitral tribunal
which has
jurisdiction in the case. It will specially
focus on the award given in the South

residual compulsory

China Sea case and other cases.

The decisions made by the tribunals
become binding due to the obligatory
nature of jurisdiction. Moreover, the
Convention provisions disallow
that  disputing parties
have used to avoid the

techniques
historically
arbitrations. Also, a state’s failure to
appear before an arbitral tribunal will
not will not nullify the jurisdiction of the
tribunal.

The country which has accepted or rather
ratified the UNCLOS III document
cannot claim that the decisions of the
tribunal are not binding on them as they
haven’t given consent for the interference
of the third party dispute settlement
mechanism. The reason is that according
to the consent theory principle, if a State
has agreed to a Convention, it means that
they have agreed and rendered their
consent to all the provisions mentioned in
the Convention unless a reservation has
been accepted. But the obligatory dispute
settlements provisions are found either in
the main body of the Convention or in
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the Annexures that form an integral part
of the Convention. And hence, States
cannot avoid them by making
reservations’.

But talking about the ITLOS, not many
cases have come before to this tribunal
due to the availability of different choices
in deciding the third party dispute
settlement forum. Talking about the
cases, only 25 cases till date have been
brought before the International tribunal
of the law of the sea and all the decisions
made by it were positively respected by
the parties involved in the disputes.

But talking about the Arbitral tribunal
made under Annex VII, which has the
residual compulsory jurisdiction, there
which have been
entertained by this The
decisions made by the tribunal is also

are many cases

tribunal.

binding, but looking at the previous
instances, there are many instances in
which parties have refused to follow or
respect the decisions of the court.

One which has
attracted worldwide attention is South
China Sea dispute case.

South
China

such famous case

China Sea: Philippines v.

In this case, China being the defendant
party rejected to participate in the
proceedings of the arbitration. The non-

"The Law of the Sea Convention only refers to
reservations in Article 309, the Article that provides
reservations are generally prohibited. Article 298 of
the Convention, however, authorizes States Parties
to make limited exceptions to the applicability of
the provisions for obligatory third-party dispute
settlement.

appearance of a party before an
international court or tribunal is not
uncommon. In this particular case,
Article 9 of Annex VII UNCLOS, Default
of appearance, and Article 25 of the Rule
of Procedure of the Arbitral Tribunal
envision a situation in which one of the
parties fails to appear before the tribunal.
However, both of these articles state that
the non-appearance of one party will not
constitute a bar to the proceedings and at
the same time require the tribunal to
“satisfy itself that it has jurisdiction and
that claim is well founded in fact and in

”»

law.

The use of the argument by the China
that the arbitral tribunal does not have
any jurisdiction as they have not
participated in the proceedings is baseless
and because of their absence from the
proceedings will not negate their consent
which they have given to the compulsory
jurisdiction of the arbitral tribunal while
ratifying and becoming a party to the
UNCLOS III. The China inspite of its
absence will continue to remain a party
to the dispute unless and until the
Tribunal finds that there is no
jurisdiction to deal with the matter. The
same contention was also rejected by the
tribunal in the case of Artic Sunrise

case which was against Russia.

Consequences of China’s

appearance

non

When a party does not appear in the
proceedings of the Tribunal, according to
Article 9 Annex VII and rule 25, the non-
appearing party will still be considered a
party and the decision of the court will
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remain binding on the party even if it
does not agrees.

In the present case, the tribunal has
awarded decision in favour of the
Philippines and this was rejected by
China stating that the tribunal does not
have the jurisdiction also they haven’t
agreed to the third party dispute
settlement mechanism and also did not
participated in the proceedings. Hence,
the China did not accept the decisions
made by the tribunal. And therefore, it
can be very well established that
although China refuse to comply with the
decisions of the court, there cant be any
legal sanctions such

against non-

compliance.

Need of an Enforcement Mechanism

The provisions of the dispute settlement
mechanism states that the decisions
made by these tribunals are binding but
unfortunately, when the parties fail to
comply with the decisions or refuse to
there
enforcement mechanism available as
compared as that of the ICJ with the
Security Council, at least in theory. When
at the end, the decisions of the
arbitration are not complied with,and
then does that means that the whole
arbitration process is futile. The point of
initiating the whole long procedure which

comply with the same, is no

is both costly as well as time consuming
becomes useless when the eventual award
ignored. Various
must be

is destined to be
enforcement mechanisms
introduced in order to make the parties
the of the

comply with decisions

tribunals.

Taking into consideration the China case,
The Philippines in this case has stated
that it regards the case not as the end to
the South China Sea disputes, but as the
beginning. This shows that the Philippine
is fully aware of the extent to which the
arbitral award may resolve all of the
disputes. What the Philippines seem to be
seeking is for China to have to clarify its
claims and bring them into conformity
with international law. This in itself is
only the first step in untangling the
South China Sea disputes and enabling
the parties to settle the disputes on a
fairer and equal footing. In dealing with a
neighboring country that is stronger in
all aspects, the arbitration is also a way
to draw public attention to China’s
and to create

claims and actions

international pressure on China to
reconsider its position.In short, China’s
non-appearance before the Annex VII
arbitral tribunal has in practice not
stopped the arbitration from moving
forward. China’s official position of
rejecting arbitration does, however, seem
rather rhetorical. The various other
means by which China has advanced its
arguments concerning the case have in
effect quasi-

appearance. Even if international law and

created more of a

precedence do not prohibit such a move,
it does show a serious lack of good faith
in efforts to achieve a peaceful resolution
to  highly disputes. This
inconsistent stance has undoubtedly also
made the arbitral proceedings

complex
more
difficult than they already are.

Hence, in order to avoid this situations,
various enforcement mechanism must be
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initiated so that such practice may be
decreased and the parties due to the
enforcement mechanism available, starts
complying to the decisions made by the
court which are legally binding on them.

Conclusion

When coming to the disputes among
states of a nation, and the decisions made
by the apex court are binding as
enforcement mechanism is available and
no question can be raised against it. But,
in the case of international law, where
the parties are nations having contesting
claims, the present dispute resolution
mechanisms often lack teeth. Such is the
case in the maritime matters, where the
legal decisions of the ITLOS and other
lack
mechanisms. The decisions are said to be

arbitral tribunals enforcement
binding in nature, but the laws lack
enforcement mechanisms. As seen clearly
in the South China Sea case, the arbitral
award could not be enforced by

Philippines.

With the rise in maritime and territorial
disputes in the political scenarios, it
becomes imperative that the nation’s
party to the UNCLOS mutually devise an
enforcement mechanism for the decisions
of the tribunals. A judgment or award is
of no use unless it can be enforced at the
world forum. As is evident from South
China Sea which
territorial dispute, an important treaty
like that of UNCLOS is lacking
enforcement But the
process of amendment in the treaties is a

case related to

mechanisms.

tedious one and not all nations may

support it. Enforcement mechanisms

become important to maintain the
sanctity of the UNCLOS. Many treaties
provide enforcement mechanisms and
some even involve UN. But, there have
been instance like in the case of
Nicaragua vs. United States of America
where the decision was against USA and
could not be enforced because of USA
being a permanent member of the United
Nations Security Council. It is necessary
that  enforcement  mechanism so
developed remain independent of the
stature of the parties involved. Equality
among the member of the UN needs to be
maintained and the powerful states
cannot be allowed to coerce the smaller

and less powerful ones
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Abstract: Media is playing role of the fourth column larger part run the show
government. The role of the media is significant in creating an impartial method that
intensifies past the legislative program and gets to be fixed inside the open mindfulness
total time. Media is giving the legislative full information of voter’s base on their
choices. There recognize issues which happing in our society and helping as a medium
for considering. They in addition service watch pooches which we depend on the
without covering botch and incorrect working by those who have control. Media is a
significant of making a lion’s share run the show way of the culture that extended past
the legislative framework and gets to be fixed inside of the open mindfulness total time.
The portion Medias in a vote based framework is as critical of the legislator same as got
to never to be a small thought. The study main aim is to understand the relationship
between media and democracy, multi-dimensional views on media’s role in democracy
and to find out the impact of media on social and political spheres on transformation of
society

Key Words: Culture, Government, Legislative, Media, Society, Thought

Introduction media passes certain information through

In the epoch of modernization its stands various ways (TV, news papers, all social

hard to discuss luminously about
democracy without observing the position
taken advantage of the print and

networking sites) for the people. Print
and electronic media plays a crucial role
in democracy as a watch dog for the just
electronic media in  transmitting '(falr) society w.hat.John Ralws suggested
. . . . in theory of justice. In the notion of
information on socio-economic and

political to the stakeholders. Media

means mode of expression which means

democracy and protecting the occurring
values in the democracy and it entertain
by way of films, drama, music, dance etc.
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not only media useful society but also for
business marketing (like promoting their
goods and services through the media)
and ultimately it giving raise to economic
growth to the nation. Before going to
know interlink between the media and
democracy we must know about the
historical background of the media. The
evolution of media started in Europe with
the discovery of printing press in the year
1455. After the discovery of printing
press in Western countries the people
were fully mobilized through this type of
innovative discoveries. Especially in the
renaissance
started in

early fifteenth century
(intellectual rebirth)
Europe because of the printing press.

was

Thus we need to understand how the
media creates more intellectual impact on
human minds. During this period arts of
painting, sculpture, architecture,
literature and other aspects caught up
with high level that are not overstepped
in any other age (Arikan, N, 2011,
Balcytiene, A, 2012, Briggs, A., & Burke,

P, 2009)

Normally, media consider as a fourth
pillar of democracy. The role of the media
acts as a bridge to
information to the vast public sphere.

transforming

Print and electronic media supplying
political information to the voters what
the government has been doing. They
observe political troubles in Indian
society serve as an intermediate intended
for deliberation. Media houses shaping
the public opinion in democracy and also
working as a watch dog in social sphere.
To appreciate the relative between media

and democracy it is an essential to pass

on gain a complete following knowledge
and in the era of democratization process
the politicians make the policies during at
that particular time familiarized with the
We Sometimes
politicians will afraid about media why

media. observes
because if they will retrial politicians
fraud in front of people’s eyes that is the
major reason behind that but off screen
politicians says that we are not afraid to
anyone we are doing our duty for the
welfare of the people. So, no need to give
explanation to media regarding this
matter all wrongdoing politicians told us
like this only. Media makes us aware of
various social, political, economical and
environmental  activities  happening
around the world (Barnett, B.
Reynolds, A, 2009)

and

Statement of the Research Problem:

What the researcher going to examine
through this study in this dissertation is
“critically analyzing the
between and

entitled on
connection media
democracy with special reference to
Andhra Pradesh” this topic in the
original experimenter will try to explain
in a short way what is the reason for
choosing it. I would like to convey the
statement to readers through this study
have been done by many research
scholars even before now but while the
research I have done is no deeper than

the other research scholars but the

different and unique aspects that
research scholars have never covered in
their study so, accordingly, now the

researcher going to evaluate so

analytically, in many perspectives,
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designed to be easily understood by all.
This is because the topic researcher
chooses is very large and delicate in
details, with many circumstances but still
I think I have systematically transformed
this dissertation thesis in to an image of a
statue, as a sculptor would do. Similarly,
I am going to fill that research gap
through this study. I knew the readers
having several quarries on media and
democracy in their minds but anyway I
will try my level best to explain all the
doubts to the readers as much I can with
the help what I am going to sole the
research questions in this dissertation.
For instance readers will understand why
is the media? How the media works as a
dominating factor in a democratic
system? And how to work? Without any
discrimination of caste, creed, religion,
gender, how the
relationship between democracy to media

occupation etc.

in a changing scenario of a democratic
system? What kind relationship among
the media and democracy would be can a
healthy democracy to survive? As well as
the current media landscape at the
international, national and state level.
Most importantly, how this media system
is able to bring change in the people of
the society with an effective perspective. I
hope that after reading all these things
readers will find it easier to understand
yourself. But I make sure that as the
readers read, the interesting research
questions I have are making you think. I
believe that the original academic
research is the only way a researcher can
make readers think and find solutions.
That is, how media support is there for

the bringing change in society? Is there
and really? If the answer is yes how much
is there? How much better for? So,
through the media how should democracy
be healthy? Readers will understand
many things like this through this
observation.

Everett Eugene Dennis, Robert
W. Snyder (1995),
Distributors, Social Science, while there's

Transaction

about an all-inclusive understanding that

the media play a crucial and
characterizing part in popular
government all over it exists,
unexpectedly they are frequently

disagreeable. In any case, the media in a
law-based framework must be solid and
dependable for fear that they lose their
impact and specialist. It is more often
than not recognized that vote based
system nearly never prospers without
compelling, free media. Davis, Aeron
(2002), “Public Relations Democracy:
Public Relations, Politics and the Mass
Media in Britain”. Aeron Davis is the
primary to offer a common diagram of
the rise and affect of proficient open
relations in Britain, venturing past the
status quo of 'spin doctors' and decisions
by too investigating the open relations
exercises of the corporate segment, the
City, weight bunches, and the exchange
union development. Davis investigates
the address: to what degree are writers
and decision-makers being influenced and
who stands to advantage most within the
unused period of open relations majority
rule government? The impact of media on
political support has been considered
broadly within the Joined together States
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(Media and political engagement citizens,
Peter Dahlgren, 2009). The part of the
media in deciding political cooperation
three
fundamental points of view the part of

has been examined from
the media as a source of biased in order
Robbert Synder, 1995 and john street the
part of the media as a motivation setter
(Media and majority rule government
Robert Synder Mass media legislative
issues and vote based system john road
2011) and the part of Media as a stage for
political hold up (Snare, 2011, Krueger,
2002). The
information centers on a wide variety of

issues just like the relationship between

writing on political

dependence on distinctive shapes of
communication assets and the comparing
level of political information (Berkowitz
&  Pritchard, 1989) the relative
significance of print and broadcast media
within the setting of political information
Media presentation and its effect on
political assessment (Weaver, 1996). In
this writing, the most pushed has been to
analyze if media presentation includes a
positive effect on the political information
of the masses. In examining this issue
researchers have opposed this idea on the
relative qualities of the diverse shapes of
media. While Berkowitz and Prichard
(1989) found the print media to be a
solid political
information improvement Chaffe and
Kahnihan (1996) concluded that the TV
can be a more enlightening source than

really marker  of

nuanced clarification of the parts played
by daily paper and tv with respect to 4
political learning. They found that
whereas daily papers constitute the
essential data source for those effectively
looking for data TV may be a more
grounded instrument of political learning
for those who need political data. The
motivation setting writing on the other
hand thinks
impacts the public's discernment with
respect to the striking nature of a specific
issue. Mc Comb and Shaw (1972) in their

seminal consider the motivation setting

about how the media

part of the media found that the political
duplicated incompletely by
person news media. However, the proof

world is

in this considers that voters tend to share
the media's composite definition of what
is critical emphatically sing work of
propose a plan sett mass media. More
lately considers the plan setting part of
the media may be found within the works
of Golan and Wanta (2001) and Tedesco
(2001). Golan and Wanta (2001) centered
on the concept of moment level
motivation set. The most distinction
between Mc Comb and Shaw's (1972)
thought of motivation setting and Golan
and Wanta's (2001) concept of moment
level plan setting is that whereas the
previous centers on how the media
impacts the sum of significance that the
open connection to a specific political
issue the last-mentioned considers in case

the qualities connected to a specific

the print media beneath certain political pioneer by the media is
circumstances. Be that as it may in exchanged to the open.

another consider Chaffe and Straight to

the point (1996) displayed a more
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Objectives of the Study:

(1) To wunderstand the
between media and democracy; (2) To

relationship
study a multi-dimensional view on
media’s role in democracy and (3) To find
out the media impact on social and
political spheres.

Methodology:

The present study is mainly depends
upon the secondary data. The secondary
sources include books, articles, journals,
and reports, published and unpublished
thesis. The study has been conducted in
the state of Andhra Pradesh. It is because
of the one and only state who owning the
media houses in government both ruling
and opposition political parties when
compare to other states. It is unique
of this this very
uniqueness have attracted to pursue

character state
further research. However, the study
intended to know the correlation between
the media and democracy. Moreover, in
the age of globalization the study also
gives a clear picture on how the media
working in the present situation.

The Affect of Media Concealment on
the Nation and its People:

Media as the guard dog plays an awfully

critical role in each majority rule
government, so within the world’s biggest
vote based system its part gets to be more
imperative. In case we unfurl the history
of India, Indian media has continuously
been known for its belief commendable
and persuasive effect within the social,
temperate, and political climate of the

country. But within the later years, the

practice of paid news and development in
TRP has smashed the belief over media
the
greatest casualty here turns out to be the

drastically, as a result of this;
Indian popular government. Within the
later a long time the hone of taking cash
and favors from the corporate houses,
lawmakers, government, and from an
enormous organization, so that media
may appear ideal news around them has
ended up a common hone in news
coverage and is wrecking the morals of a
the truth
approximately the bets and business of

journalist. As a result
the government and the political party
isn't appeared due to which the
individuals of the nation are likely to
endure the foremost. So indeed in the
event that a few of the media houses or
journalists need to supply genuine data to
the open, they are continuously being
closed by the danger calls or terrorizing,
or essentially fair being censored by the
specialists. As said sometime recently, in
today’s world the hone of the taking
favors and cash from the government and
the
predisposition towards them, and they
regularly don't spread genuine data or

authorities has made media

something which is against them in order
to depict great open picture and to set up
a government purposeful publicity within
the minds of the citizens.

Government has continuously been
a Concealment Body to Indian
Media:

Government since ages is stifling media
for educating and teaching open, the
illustration that

foremost important
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comes to my intellect is the censorship

the press amid the 1975 crisis when the
proprietors media houses and
numerous writers were put into the
imprison by the specialists for
distributing the truth almost the
government, an extraordinary division
was shaped to censor the news, and it is
exceptionally self-evident that why the
government was into smothering the
press since it didn’t need the truth
around the crisis to come out. Back at
that point in 1975, former Prime
Minister Indira Gandhi stifled the media
for distributing truth, and presently our
display prime serve is additionally
suppressing the media to set up him as a
guardian angel of the country. If we
conversation about today’s circumstance
when the full world is stuck within the
tidal wave of the corona virus when the
individuals over the world are passing on
in numbers and each conceivable
arrangement or expected inoculation has
been fizzled to remedy the plague. Most

the nations are in complete lockdown
since the spread of the COVID-19 is
unstoppable, in such a circumstance the
individuals of the biggest majority rule
government that's India encompasses a
full legit right to urge data almost this
worldwide issue since the nation is in a
total lockdown from past 26 days and in
such a circumstance the citizens see up to
the media to induce genuine and total
data around what is happening around

the globe.

Why does the Government Suppress
the Media?

As specified some time recently, media is
the fourth column of the popular
government and the part of media is to
teach and making individuals careful
almost the social, temperate and, political
viewpoints of the nation, and a country’s
government continuously have an issue
in individuals getting to be taught and
educated because it does not need its
genuine colors to be appeared of, and
after individuals being more mindful and
taught approximately the actualities and
the off -base plans of the government,
they tend to inquire questions and begin
making conclusions, and the government
gets to be responsible to them. That way
the government continuously smothers
the control of the media by forcing
certain confinements and censorship. So
that a positive picture of the leader can
be built up within the minds of the
individuals to the nation. In this way, the
difficult truth
concealment by

is that since to the
the
expansive area Indian media has gotten

specialists an

to be one-sided and a “lap pooch of the
government rather than a guard dog to
the society.

Media and Society:

The media play role a positive
portion of the majority rule government
because it was in case there’s an engaging
environment that grunts them to do so.
They require the basic capacities for the
kind in-depth declaring that an unused
lion’s share rule government requires.
There have to be as well being rebellious
to ensure they are held dependable to the
pen which ethical and pricing rules are
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kept up Media flexibility is guaranteed in
case media functioning system are
monetarily viable free from intercession
media proprietors and the state and work
in fast growing environment. The media
came to as well be open to a wide a
portion society conceivable. Endeavors to
help the media need to be facilitated
the rights,
updating media building
media capacity and democratizing media

security press
obligation,

towards

get Constructing not depend media in
making countries requires more than
adaptability talk, killed journalist, or
strong commerce organization capacities.
Engaging not depended media to perform
the significant parts being a watch canine
over the government and instructing
people around the problems which impact
of lives as well wanted to supporting
welfare departments that is trade union
and proficient affiliation for journalists,
und an open instructed around these
parts and commitments media and their
work in an evenhanded and open society.

Media Constitutional

Framework:

and

Subsequently, isn't outright, and even
during typical time, sensible limitations
may be imposed by the state on the
opportunity of the media. Beneath article
352 as originally enacted, emergency may
well be announced on grounds of war or

outside animosity or internal
disturbance. Under article 358 as initially
sanctioned, there was  automatic

suspension of the basic rights given
beneath article 19 when a crisis was
broadcasted. A determined endeavor to

check the
really started as it was after 1969, Indira
Gandhi felt that the Press was as well
basic of her ways and Mrs. Gandhi looked

Press flexibility, however,

for to change its approach. Different
dangers were held out by Government
and steps proposed to check that area the
Press, which was thought to be the
foremost autonomous. In any occasion,
after 19 months of national crisis and the
control of the mass media, Indira Gandhi
got to be so confident of her proceeded
victory that Mrs. Gandhi called for a
parliamentary decision in Walk 1977. At
the same time, Mrs. Gandhi moreover
expelled press censorship. The comes
about the national decision, be that as it
may, turned out to be disappointing for
Indira Gandhi, her child, as well as for a
of her
overpowering open objection against the
Gandhi's
administration brought approximately a

few closest advisers. An

atrocities of Indira
coalition government of a few little
political parties. With the imposition of
‘the Emergency’, the Indian Press was
gagged, it may have been enticing to
respect this as a minor but not wholly
unforeseen misfortune to freedom: India
had only fallen into line with most third
World Nations, in this way affirming the
suspicious
a few questions approximately the
‘the world’s biggest
democracy’. In fact, democracy is based

those who continuously had
genuineness of

on the inverse conviction: those human
beings are not as it were competent of
being capable for them, but want to be so
(Luthra H R, 1986).
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Press Flexibility in India and

Democracy:

Opportunity of the press is at the heart
of all freedom. Where there is no free
trade of data and thought, no other
liberty is secure. Flexibility of the press is
one of the columns of a free society and
implies of amplifying the wildernesses of
liberty. In a popular government, a free
press has a basic right to an adversary
part. It ought to be free to criticize
specialist at all levels within the general
public intrigued, and to operate as guard
dog over the government’s dealing with
in the issues of the people and the nation.
A free press can be choked through
economic weights. For occurrence, the
settle
promotion rates for person daily papers

government has no right to
or to use government promoting as a
frame of support or to canalize newsprint
supplies through a state monopoly
(Fortunato, J. A, 2008, Gecer, E, 2017)

Globalization and Mass Media:

Globalization may be caught on as the
method through which financial and
social wonders that had previously been
primarily national in scope gotten to be
increasingly  internationalized. = This
prepare has quickened in recent decades
beneath the aegis
enterprises based in the Joined together
States and radical centers. At an
ideological level, corporate globalization

of multinational

is supported by neo-liberal arguments
approximately the merits of ‘free trade’.
Worldwide Village frequently goes to the
globalization in which the genuine
the data and

idea

facilitators are

communication advances whose visual
confront is the mass media. Be that as it
may, evaluates of globalization never
talking the
development of the inclinations of the

disregard in almost
cultural homogenization as a modern
framework of the hegemony-cultural

imperialism (Parthasarathy R, 2001)
Conclusion:

This research is pointed to recognize, to
understand the relation between media
agencies and democracy. The researcher
clearly indicated to readers in this study
that what the present and past
governments is maintained money centric
or business oriented relations with the
governments. Why because most of the
political parties having special
bonding with multinational corporations
and fortune 500 in the
country. Mostly private companies and

are

companies
governments looting democracy
together. Especially in a democratic
countries the media should be perform
very role to give accuracy
information to the citizens but in reality

different. So, the
argument is that the governments are

are

crucial

it is researcher
directly giving money to the media

agencies to pressing their mouths
because failures of the governments are
out. As most importantly in the state of
Andhra Pradesh there are no news
papers, and channels are providing
factual information to the people. It is
another fact that deaths are inevitable if
the media informs the public about the
frauds committed by the governments.

So, the governments and media outlets
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are accomplishing Inter dependency
relations with each other. By analyzing
the study the relation should be among
the media houses and the democratic
governments are without distinction of
cast, creed, religion, gender, culture,
civilization, must be able to provide free,
fair and accurate information to the

people.
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CLIMATE CHANGE & SUSTAINAIBILTY:
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Welfare of each element of our eco-system is the welfare of each member of the
community and ultimately, survival of each of us and of the earth is dependent upon it.
-W.H.O

Abstract: As we all remember the smog that enveloped New Delhi last year in 2020,
even at one point so severe that the planes had also been diverted, which in many ways
described as Toxic, deadly. Apocalyptic'. But the most apt description, one that applies
to the air pollution affecting cities and the entire world is “Self-Inflicted”.

Humanity is to be blamed for a global crisis that, according to the WHO, causes 7
million premature deaths each year. The threat is damaging our economies, our food
security and our climate. According to the IPCC, the extent of climate change effects on
individual regions will vary over time and with the ability of different societal and
environmental systems to mitigate or adapt to change.

Due to this self-inflicted harm continuing since centuries humanity at this time have
come to a standstill with a lot of effects taking place and a lot more taking its position
for the future course. The author in this paper has mentioned all the relative causes,
effects as well as many sustainable methods in order for the global climatic recession to
stop and if not to limit its outcome. The author has systematically mentioned many
sustainable options which the governments of the particular countries can take into
account, with the only requirement at this time for these efforts being “PERSISTENT
& FAST”.

Keywords: Air, Air Pollution, Climate, Eco-system, Food security.

CLIMATE: DEFINITION

It is the form of variations in atmospheric pressure, temperature, humidity, wind,
precipitation, and other meteorological variables in long periods at a given place at a
given time. The climate of a region is generated by its climate system, which has total
of five components: atmosphere, hydrosphere, cryosphere, lithosphere and biosphere.
The Latitude, terrain, and altitude as well as nearby water bodies and their currents
also plays a major role in affecting the climate of a location.

! Describing or prophesying the complete destruction of the world or catastrophic.
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What is Climate Change?

The variation in global and regional
climate patterns over time which also
reflects the variations in the inconsistent
state of the atmosphere over time scales
ranging from a few to millions of years is
what we come to know as climate change.
The climate of our planet is dynamic and
ever changing through a natural cycle.
What the world is more worried about is
the vicissitudes that are occurring now
have been in full high proportion. They
are also caused by some changes
frequently by natural processes, for
example: - continental rift, volcanoes,
the earth's tilt,

comets and meteorites, and also those

ocean currents, and
based on human activities or creation of
humans. It is also now a well-documented
fact that in global warming happening
today,
maximum to its causes.

human activities contribute

The Change in the climate grants to the
society as a whole a wide range of threats,
and a very insignificant range of
opportunity, on the social, economic and
political level. It also poses questions and
challenges for the law which comes into
existence in in fact every manner. These
legal questions and challenges are
pertinent not just to the lawyers or the
law-making authority but it also affects
all members of a society, whether as
people, or

policy makers, business

individual normal citizens.

It is also an unquestionable phenomenon
which
problem to the world which is similar to a

is now a proven documented

disease, but the only difference being that

the brunt of this disease has to be taken
care by the new generation without the
fault of their own perse.

The author here wants to put a clear
emphasis from the very beginning that
we must do everything in our capacity to
improve our climate in turn our foster
ideas to protect., develop and take care of
our environment. It is a solemn
undertaking which each one of us, the
children of the mother earth have
undertaken the moment we came out of
our mother’s womb. In this sense, we
favour the initiatives aimed at the
reduction, in as much as possible, or the
total elimination of greenhouse gas
emissions (GHGs), particularly of COZ2,
which are known to raise the average
temperature of the Earth, as well as the
complete elimination of other gases such
as Cluro Fluro Carbons (CFC’s), which
damage the ozone layer and are also fully
replaceable by other

Natural phenomenon. The call for the

non-harmful

conservation of fauna and flora species,
as well as all the biodiversity of our
planet, particularly the attention for the
oceans and the seas, which also suffer the
consequences of global warming with
high increases in temperatures, and also
with the
acidification of the environment.

elevation of sea level,

The concepts of sustainability:

Sustainability stands for the ‘the ability
to sustain’ or to stay, or to endure. It is
the attribute by which an element,
system or process, remains active and is
able to do its duty without any external
difficulties hampering it’s working. In the
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words of an economist, this worth would
be given by profitability, by the capacity
to obtain benefits. Sustainability, in very
simple yet profound meaning, refers to
“the satisfaction of our current needs
without compromising the possibility of
future generations to satisfy their needs”,
which means, making responsible use of
resources in hand without compromising
the needs of the future generation
without any fault of their own.

Sustainable development: the
example of the forest:

This forest guard illustrated the concept
of sustainability through an example that
was close and well known to him: the
example of using a forest as a source of
natural resources. If we cut down a bit of
wood from a forest, it alone regenerates
and continues to produce more wood
every year, but if we cut all the trees in
the forest, it disappears and it will never
produce wood again?.

In September, 2019, the Climate Action
Summit was held at the United nations
against a background of worsening
concerns regarding the escalating impact
of global warming and climate change.
one third of UN
states—some sixty-five

On that occasion,
member
countries—announced policies aimed at
reducing greenhouse gas emissions to net
zero by 2050. It is serious that such
efforts be expanded to a global level.
Climate change is more than just an
environmental issue, it characterizes a
threat to all people living on Earth, both

2 Climate change, ethics and responsibilities.

now and also in the future generations. It
is, like nuclear weapons, a fundamental
challenge on which the fate of
humankind hinges, the sooner we get rid
of it the better it is for the true joy of
humanity to come out and shine and
living life to the fullest with creating
utmost value with purpose in doing
things.

Indian Environmental laws and its

governing policies:

The real and a genuine incentive for
bringing a well-developed framework
came in our country only after the United
Human
Environment which was held in
Stockholm, 1972. Due to the impact of
this declaration, the National Council for

Nations Conference on the

Environmental Policy and Planning
within the Department of Science and
Technology was set up in 1972. This
Council afterwards advanced into the
Ministry of Environment and Forests
(MoEF) in 1985 which today is the apex
administrative body in the country for
ensuring and regulating environmental

protection.

In 1976, the constitutional approval was
given to environment concerns of India
by passing the 42nd Amendment act in
the which
them into the Directive Principles of

constitution, incorporated

State Policy and Fundamental Duties.

It is also pertinent to note that even
before independence India had several
systems of legislations in place taking
care of environmental goals but to the
large extent nothing happened as there
was no formal statutory body taking the
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assigned warnings seriously and no
action took place. Thereafter after the
independence Indian government laid
various legislations and also passed many
acts in accordance with treaties and pacts

it had signed internationally.

India has

already in place for regulation and proper

several substantive laws

protection of any activity that may cause

any climatic change, some of which

includes: -
1. National Environment Policy, 2006

2. Water (Prevention and Control of
Pollution) Act, 1974

3. Water (Prevention and Control of
Pollution) Cess Act, 1977

4. Air (Prevention and Control of
Pollution) Act, 1981

Atomic Energy Act of 1982

Motor Vehicles Act ,1988

The Wildlife (Protection) Act, 1972
The Forest (Conservation) Act, 1980

© »®» = e o

Environment (Protection) Act, 1986
(EPA)

10. The National Environment Appellate
Authority Act, 1997

11. Public  Liability
(PLIA), 1991

Insurance Act

12. National Environment Tribunal Act,
1995

13. Environment Impact Assessment

(EIA) Notifications.

Also, The Eight Missions listed below are
expected to advance India's development

and define its approach to climate
mitigation and adaption while sustaining
the principles of the National Action Plan

on Climate Change:

I. National Solar Mission (started in
2010);

II. National
Energy Efficiency
2009);

III. National Mission on Sustainable
Habitat (approved in 2011);

Mission for Enhanced
(approved in

IV. National Water Mission;

V. National Mission for Sustaining the
Himalayan Ecosystem (approved in
2014);

VI. National Mission for a Green India
(approved in 2014);

VII. National Mission for Sustainable
Agriculture (approved in 2010); and

VIII.
Knowledge for Climate Change.

National Mission on Strategic

Environment protection laws in
India and its current status:

Environmental laws in the Indian

The Indian Constitution is among very
less constitutions in the world which
incorporates definite provisions on the
environment. The Fundamental rights,
Directive Principles of State Policy and
the Fundamental Duties chapters clearly
portray the national commitment to
improve and protect the environment.

These are the following 3 constitutional

provisions that hits directly upon the
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environmental concerns.

Firstly, Article 21 which states: "No
person shall be deprived of his life or
personal liberty except according to
procedure established by law In
Subhash Kumar v. State of Bihar® the
Supreme Court recognized
liberties that are implied by Article 21,
including the right to a healthy
environment. The State High courts have
followed the Supreme Court's order, now
recognize an environmental dimension to
Article 21.

n

several

Second, Article 48A under the directive
principles requires that "the State shall
endeavour to protect and improve the
environment and to safeguard the forests
and wild life of the country."

Third, Article 51A under Fundamental
duties in the constitution establishes that
"it shall be the duty of every citizen of
India to protect and improve the natural
environment including forests, lakes,

and wild life and to have
4n

rivers,
compassion for living creatures.

Status Quo: Global climatic
assertion

As declared by the data by the United
Nations Environmental programme, the
Earth's average  temperature has
increased about 2 degrees Fahrenheit
during the 20th century. Two degrees
may sound like a small amount, but it's
an unusual event in our planet's recent
history. Earth's climate record, preserved

3 AR 1991 SC 420, and Virendra Gaur v.
State of Haryana, (1995) 2 SCC 577.
* The Indian Constitution.

in tree rings, ice cores, and coral reefs,
that the global average
temperature is stable over long periods of
Additionally,
temperature corresponds to enormous

shows

time. small changes in

changes in the environment.

For example, at the end of the last ice
age, when the Northeast United States
was covered by more than 3,000 feet of
ice, average temperatures were only 5 to
9 degrees cooler than today.

5

Global climate change has already had
observable effects on the environment.
Glaciers have shrunk, ice on rivers and
lakes is breaking up earlier, plant and
animal ranges have shifted and trees are
flowering sooner.

Effects that scientists had predicted in
the past would result from global climate
change are now occurring: loss of sea ice,
accelerated sea level rise and longer,
more intense heat waves.

Scientists have high confidence that
global temperatures will continue to rise
for decades to come, largely due to
greenhouse gases produced by human
activities. The Intergovernmental Panel
(IPCC), which

on Climate Change

5

https://climate.nasa.gov/system/content_pages
/main_images/1320_effects-image.jpg

WwWw.ijar.org.in

55


https://climate.nasa.gov/system/content_pages/main_images/1320_effects-image.jpg
https://climate.nasa.gov/system/content_pages/main_images/1320_effects-image.jpg

International Journal of Academic Research
ISSN: 2348-7666; Vol.8, Issue-9, September, 2021
Impact Factor: 6.023; Email: drivramana@yahoo.co.in

includes more than 1,300 scientists from
the United States and other countries,
forecasts a temperature rise of 2.5 to 10
degrees Fahrenheit over the next
century.

The IPCC predicts that increases in
global mean temperature of less than 1.8
to 5.4 degrees Fahrenheit (1 to 3 degrees
Celsius) above 1990 levels will produce
beneficial impacts in some regions and
harmful ones in others. Net annual costs
will increase over time as global
temperatures increase.

"Taken as a whole," the IPCC states, "the
range of published evidence indicates
that the net damage costs of climate
change are likely to be significant and to
increase over time."

Future Effects: Global Climate

Change
Some of the long-term future effects of

global climate change in the World is as

follows:

1. Change Will Continue Through This
Century and Beyond
Global climate is projected
to still amendment over  this  century
andon the far side. The magnitude
of global climate changeon the far
side ensuing few decades depends totally
on the number of heat-trapping gases
emitted globally, and the way sensitive
the Earth’s climate is to those emissions.

2. Changes in Precipitation Patterns
Forecasts of future climate over the

6 TPCC 2007, Summary for Policymakers,
in Climate Change 2007: Impacts, Adaptation
and Vulnerability. Contribution of Working
Group 1I to the Fourth Assessment Report of
the Intergovernmental Panel on Climate
Change, Cambridge University Press,
Cambridge, UK, p. 17.

U.S. counsel that the recent trend
towards enlarged significant precipitation
events can continue. This trend is
projected to occur even in
regions wherever total precipitation is
predicted to decrease, like the Southwest.
Droughts and Heat More Waves
Summer temperatures are projected to
continue mounting, and a decrease of
soil wetness, that aggravates heat waves,
is projected for a lot of of the western and
central U.S. in summer. By the top of this
century, what are once-in-20-year
extreme heat days (one-day events) are
projected to occur each 2 or 3 years over
most of the state.
Sea Level Will Rise 1-8 feet by 2100
Global water
level has up by regarding eight inches
since reliable record keeping began in
1880. it's projected to rise another one to
eight feet by 2100. this is often the results
of additional water from melting land
ice and also the growth of H20 because it
warms
In the next many decades, storm surges
and high tides might mix with water
subsidence
flooding

level rise and land

to more increase

in several regions. water

level rise can continue past 2100as a

result of the oceans take a

awfully while to reply to hotter conditions

at the Earth’s surface.

Ocean waters can so still heat and water

level can still rise for several centuries at

rates adequate or over those

of this century.

Arctic Likely to Become Ice-Free
The Arctic Ocean is anticipated to
become primarily ice free in summer
before mid-century. associate indicator of
changes within the Arctic ocean ice
minimum over time. Arctic ocean ice
extent each affects and  is suffering
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from world global climate
change. associate interactive
exploration of however heating has
effects on oceanice, glaciers and
continental ice sheets worldwide.
There are super hurricanes and tornados
Hurricane Katrina (2005),
Hurricane Sandy (2012), Oklahoma
Tornado (2013), Hurricane Nepartak
(2016) some of which leading to massive

floods and storm surges that made it

including,

compulsory for emergency -clearings,
which took many lives and destroyed
properties, and the worst part is that
because of continuous global climatic
change these are recurring in many cities
around the globe:

Numerous places are in grief from the
condition of long droughts. The rising
temperatures are posing serious threats

to agriculture and

crop production.

— US President Barack Obama, 2014
state of union.

President Obama and Chinese Premier Xi

Jinping announced an unprecedent
agreement to limit carbon emissions in an

attempt to fight climate change in 2014.

- ‘In the face of the emergencies in the
human induced climate change, social
exclusion and extreme poverty we join
together to declare that human induced
climate change is a scientific reality and
its decisive mitigation is a moral and
religious imperative for the
humanity’. — excerpt from vatical climate

whole

change final declaration workshop.

In 2015 Pope Francis and other world
religious leaders gathered at the Vatican
climate change workshop and together
encouraged their followers to support UN
actions to curb climate change impacts.

Supreme court decisions covering
the ambit of environmental law in

Coral reefs are bleaching from
ocean acidification.

Pine forests in the Rocky Mountains
have been ravaged by beetles.

What do the world leaders have to
say upon this:

- ‘The shift to a cleaner energy economy
won’t happen overnight......But the debate
is settled climate change is in fact a fact’.

India.

The supreme court order and directions
covers a wide range of mandates ranging
from water, air and land. The list
is endless. The Supreme Court has passed
orders for closure of polluting industries
and environmentally harmful aqua-
farms, mandated cleaner fuel for vehicles,
etc

the judgments whereby
numerous principles about surroundings
judicially recognised area

unit price mentioning:

Some of

law  were

1. InMC Mehta v. UOIL, WP (C)
" https://www.iaia.org/uploads/ice-cap-and- 13029/1985, the Hon'ble Supreme
coral.png
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Court in its order dated 24-10-2018,

of directions and orders for the same

decided that no motor vehicle to reciprocate.
}C;Sni;‘m;n?l tg the1§m1ss1on‘ sttant(:liar.'d 5. Ganesh Wood Products v. State
i S atl be so O,r registered 1 of Himachal _ Pradesh'’ - this
the entire country with effect from ) ..
judgment expanded the definition of
01.04.2020, and the same shall be . . ..
) ) forest to its ordinary dictionary
substituted by BS-VI compliant . .
) meaning, and imposed a ban on all
vehicles. Orders were also passed, .
. . . ; non-forest activities on forest land
therein with respect to imposing ban . .
. . . o without prior approval of the Central
on Diesel vehicles of a particular limit . .
¢ trol the ai luti 1 th Government and directions were
© C(;n ro ¢ a polution 1n the given to constitute Expert Committee
country. in each State to identify forests and
In MC Mehta v. UOI® (Oleum Gas for movement and disposal of timber,
Leak case), in this case the Supreme and for constitution of a High-Power
Court formulated an  original Committee to deal with forest.
JI:l .rlip_llnfltde?lce oiAbsoh:}tle 6. MI Builders Pvt. Ltd. V. Radhey
'12: rty 1? Tl()r?pensa ne d be Shyam Sahu'’, herein the Supreme
;7110 1m§ © ;’0 E ton " ce(liuse Y Court applied Public Trust
‘a(;art c?us and inherently dangerous Doctrine and asked a city
ThEustries. development authority to dismantle
In M.C. Mehta vs. Union of an underground market built
India®, wherein the issue of pollution beneath a garden of historical
of the Ganga river by the hazardous importance.
Lﬁdﬁls_trﬁisdlociﬁed (})In lvf)sl ba;lks Was 7. In Vellore Citizens Welfare
'ghiighted, the Homble wupreme Forum v. UOI'?, the Supreme Court
Court ordered the closure of a .
b ¢ volluting t . adopted the Precautionary
r;{um er of poluling tanneries hear Principle to check pollution of
r.
anpu underground water caused by the
In TN Godavarman Thirumulpad leather industries in Tamil Nadu.
vs. Union of India and Ors., The apex body also lectured the
W.P.(C) No. 202 of 1995, the supreme defensive principles and the Polluter
court dealt with the issue of Pays Principle are part of the
livelihood of forest dwellers in the environmental law of the country.
Nilgiris region of Tamil Nadu which 8. InIndian council for Enviro-

got affected by the destruction of
forests, the apex court passed a series

10 ATR 1996 SC 149

' ATR 1996 SC 2468
12 ATR 1996 SC 2718

8 AIR 1987 SC 1086
? AIR 1988 SCR (2) 538
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Legal Action v. UOI'3, the Supreme
Court reiterated and applied the

principle to restore the environment
of a village whose ecology had been
destroyed by the sludge left out by
the trial run of the
permitted to produce the 'H' acid.

industries

9. InIndian Council for Enviro-
Legal Action v. Union of India
(CRZ Notification case)', the
apex court noted that the Principle
of Sustainable
Development would be violated if

there were a substantial adverse
ecological effect caused by industry.

10. In M.C. Mehta v. Union of India

(Taj Trapezium case)'®,
The Supreme  Court of India
recognised The Principle

of Sustainable  Development in

this case.

The above cases have been verified
and substantiated from the journals
articles

and directly from the

Supreme Court Cases’®.

How states can lead the charge on
climate change.

In a study conducted by American
Scientific Research Organization, Climate

Central, by 2050 - large portions of
Mumbai may be under water due to the
sea level rise, if emissions are not kept in
check. The key reason behind the sea
level rise is the thermal expansion of sea

13 ATR 1996 SC 1446
14(1996) 5 SCC 281

15 AIR 1997 SC 734
6https://www.scconline.com

water and melting of glaciers due to rise
in global temperatures. The main effects
of sea level rises will include coastal
storm surges and

flooding, higher

displacement of population.

It is pertinent to note from the study
conducted above that Indian cities,
irrespective of where they are located,
need to plan and invest more in climate
resilience for their survival, and also
because disruptions will have a domino
effect in other cities too in form of

migration.

So, what can one do in order to stop
this, through this Paper I'll try to
answer these questions: -

First, cities must reduce their carbon

footprints in a large volume.

Secondly, must strengthen one’s natural

resources which includes mangroves and
wetlands, which mostly are destroyed at a
rapid pace in order to construct buildings,
malls and other industries, etc.

Third, right kind of
infrastructure, taking into account that
these systems must be good enough not

invest in

only to withstand extreme weather
conditions, but also to come back into
operation quickly once the natural

disaster occurs.

Given the scale of such a task, urban
adaptation will likely need to draw on
innovative sources of financing. The
central and the state governments must
ensure that there is equity in this
adaptation process so that the poor are
not left out.
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Commitment towards Climate

Resilience

All  the
attention currently is focused on the
current large-scale outbreak of 2™
disastrous wave of coved 19 pandemic,

administrative and social

also on its vaccine delivery and on the
country’s economic recovery. But it is
very much likely that the next economic
crises could be set off by a series of
climate shocks. Between 1999 and 2019,
the world faced at least 12000 extreme
weather events, resulting in losses of 3.55
trillion USD'".

Our planet is not in as good shape as it
The
concentrations of carbon dioxide are as

used to  be. atmospheric
high as they were 4 million years ago,
with
Celsius warmer and sea levels being 10-
25 meters higher.
scenario, by 2100, CO2 concentrations
could reach levels last seen more than 50

temperatures being 2-4-degree

In the worst-case

million years ago. This rate of change
does not give time for many organisms to
adapt to a warmer climate. Human

civilization has never experienced
warming of this kind. Despite the
marginal and temporary fall in emissions
due to the pandemic, 2020 was the

warmest year ever recorded.

Now, many summit and climate change
activists plan to introduce an adaptation

action agenda, allowing actors from

different regions and sectors to propose

adaptation initiatives. Episodic and

myopic approaches to disaster

17 www.climatechange.org

management will fall short wunless
buttressed by efforts to investigate
extreme events in detail. We need to
there shifting
frequency, the impact of climate crisis on
there the
vulnerability of specific regions. This is

why a climate risk atlas is important,

analyze their causes,

possible recurrence and

connecting past trends to future
scenarios by overlaying data on extreme

events with climate modelling.

HOW AND WHAT INDIA COULD DO
TO LAY THE FOUNDATION FOR
CLIMATE PROTECTION:

India can demonstrate how a detailed
assessment of localized climate risks can
lay the foundation for informed climate
plans at national, state and city levels,
preparing beforehand for extreme events,
and accordingly recognize the gaps in
administrative capacity which it has to
administer.

Second, climate risks need to be
communicated to the households and the
Information on climate

salient and

communities.

risks must be easily
understood by the households. Advance
warnings giving real time information as
disasters unfold, connecting people and
business for post disaster recovery are
ways in which communities can become-
participants in a unified emergency

response framework.

Third, India must be at the vanguard of
in_ Cost Effective Resilient
Infrastructure. Developing countries do

investing

not have the luxury of spending billions
of additional dollars on climate proof
infrastructure.
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Important and Sustainable steps

Government can take in this period

pursue to tackle this issue

of climate crisis-

With efforts
effective planning air quality index can

concentrated and an
improve, as has happened in many other
countries, for eg. Beijing, China.

The political leadership should have to
take the first step, recognize the gravity
of the situation, and then fearlessly
declare a war on the pollution. It must
then provide for a financial outlay of
whatever it takes to restore blue skies.

There must be clear goals, like setting a
target of an average annual PM 2.5 level
of 60 or less by 2025 and 30 or less by
2030 from the current levels of 120, in
Delhi/NCR and in other cities.

But in order to achieve this goal, it is
important to appoint a clear functioning
authority, led by an individual respected
across the political spectrum with also a
proven track record of delivering on goals
such as leaders in their personal fields
like E Sreedhran sir. This authority
should then be vested with a mandate of
improving air quality, provided adequate
resources, and given the power to operate

among states, multiple levels of
government, departments, businesses
and the agricultural and scientific

communities at large. It should also be
able to work with public especially youth
and encourage them to change their
lifestyles.

There are many steps which then
this authority or the people
responsible towards the same can

sustainably: -
1. Reducing industrial emissions by
reducing the wuse of coal and

converting to gas where feasible.
There should be a particular focus on
industries like bricks, steel, cement
among others. Companies must have
a goal of becoming carbon-neutral.

2. Improve indoor air quality in schools,
colleges, hospitals, homes, offices and
public places.

3. Reduce coal consumption by
increasing the current cess of 400rs
per ton by 10% every year, and
ensure financial incentives to coal
based power plants to bring down
there emissions as per legal standards

or convert to gas or fuel.

4. Taxing coal based thermal power by
2rs per unit and provides these funds
as subsidies to wind and solar power
plants. ensuring that these renewable
plants get priority off take and
payment over thermal plants.

5. Engage with public, particularly
children and the youth to promote
change in lifestyle for instance using
bicycle or walking and using electric
consumption.

6. And finally increasing the monitoring
of air quality by state governments by
installing the network of monitors
and satellite measurements.

Youth-led climate action

The important commitment which UN

secretary general proposes: Regard
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efforts to make the next ten years a
decade of climate action by young people
as an integral element of the recently
launched UN Decade of Action to deliver
the SDGs by 20308

The UN Youth Climate Summit that took
place ahead of the Climate Action
Summit last September can be seen as
the emergence of a new kind of United
Nations. I say this because it displayed

the following characteristics:

1. The young people from more than 140
countries and territories participated

not as representatives of their
respective states but as
representatives of their entire

generation;

2. The various discussions at the summit
were moderated by the youth and not
by UN officials; and

3. Rather than the standard speaker-by-
speaker format of UN meetings, there
was an emphasis on promoting lively
discussion.

More than anything, however, was the
fact that UN Secretary-General Guterres
served as “keynote listener” ° at the
opening session, intently focusing on each
of the statements by the youth
representatives.

CONCLUSION:

Building resilience in both prevention
and cure. By 2030, the world has to

18 Secretary general A. Gutress remarks in
UN.

¥ UN News Centre, “At UN, Youth Activists
Press for Bold Action.”

achieve the sustainable development
goals, fulfill promises made in the Paris

agreement, and adhere to the Sendai

Framework for Disaster and Risk
Reduction. A common thread for
resilience could tie their agendas

together. India’s vulnerability to climate
risks, growing experience with handling
disasters, and new initiatives to
strengthen infrastructure and position it
at the forefront for an adaptation action

agenda.

One very important point I wanted to
reiterate is that in pursuit of achieving
the goal of climate sustainability, good air
quality index, clean water bodies, less
global warming, etc , we as humans must
not stop caring for the lives of the other
humans. For what purpose are we living,
what purpose are we making an effort to
sustain the livelihood is a fact I want to
underline. If the ultimate desire of
Human salvation is not fulfilled then
there is no point of anything in the world.
There is this thick  line of
interdependence of all and if we stop
putting an effort to reconcile that line,
time and again then it could be worse
than ever.

Hence forth I am of the opinion that the
world and as well as our country India
has all the amounts of resources and
requirements present in the present day
to take care of the situation at hand and
effectively make a sustainable comeback
for the generations to enjoy. The only
condition is which I also mentioned in the
well is the attitude of
persistence and consistency in dealing

paper as
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with such a major crisis. Mitigation and
adaptation techniques to be followed for a
must permanent basis for the years and
decades to follow and that too from the
very onset of it. No time must be spared
just in the glimpse of a worldly miracle.
Another important point is to not leave
anyone behind at this time of
disturbance, each and every life in the
planet must be respected and treasured.
And that is in the end what I personally
feel that the mother Earth also intends
from all its children.
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Abstract: The Agreement on Trade-Related Aspects of Intellectual Property Rights
(TRIPS) is one of the principle annexes to the Marrakesh Agreement that set up the
World Trade Organization (WTO). Issues connected with TRIPS authorization started
showing nearly when the agreement went into power and reappeared in the midst of
wellbeing emergencies.’

The COVID-19 pandemic re-established conversations on the agreement, even as the
WTO is going through an emergency of legitimacy?3. The sheer scale and effect of
COVID-19 have provoked legislatures to proactively look for the progression of general
wellbeing related labor and products yet temporarily. Pandemic-actuated lockdowns
prompted extreme deferrals and production network clog. This prompted a disturbance
in the stockpile of medications and other fundamental products and services?. Mode 2
administrations exchange, comprising of administrations consumed abroad (as
characterized by the General Agreement on Trade in Services), was stopped altogether.
Worldwide arrangements are accordingly being tried to facilitate any obstructions to
exchange that interfere with the treatment and anticipation of COVID-19. The TRIPS
Agreement and its obstructions in administrative notice rules are only one arrangement
being talked about. Others remember the decrease of taxes for medical goods.?

In October 2020, India and South Africa co-supported a proposition before the WTO
individuals to forgo explicit arrangements of the TRIPS Agreement for technologies
required for the treatment and avoidance of COVID-19. Agricultural nations are
making a recharged push for change on the grounds of reasonableness and access to
public products like prescriptions and antibodies. In any case, created nations keep on
contending against the waiver, referring to the supposed "innovation goal' and
innovative work costs. The waiver will be one of the principle issues up for conversation
at the twelfth WT'O Ministerial Conference (MC12).

While the TRIPS Agreement covers the whole range of intellectual property (IP)
manages, this brief spotlights on licenses and their connection to general wellbeing. It

1 “UNSG, Report of the United Nation’s Secretary-General High-Level Panel On Access To

Medicines, September 2016, New York, United Nations, 2016.”

2 “Aarshi Tirkey and Shiny Pradeep, The WTO Crisis: Exploring Interim Solutions for India’s Trade Disputes, ORF
Occasional Paper, Issue number: 274, September 22, 2020.”

% “Mohan Kumar, An Indian Perspective on Reviving the World Trade Organisation, ORF Expert Speak, April 28, 2021.”
4 “Garth Friesen, No End in Sight For The COVID-Led Global Supply Chain Disruption, Forbes, September 3, 2021”

® “Organisation for Economic Co-operation and Development, COVID-19 and international trade:

Issues and actions,OECD.”
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clarifies the force for the change settled on to the agreement in 2017 and the India-
South Africa waiver proposition. It sees contentions encompassing innovation and the
current licenses system to understand the reason why a waiver is required regardless of
the revision settled on to the agreement. It contends for a more meaningful discussion
on the issue that will assist the world with planning for future possibilities, rather than
the current one that is just a response to the continuous pandemic. It additionally

presents strategy ideas as long as possible.

Keywords: TRIPS Agreement, WI'O, Public Health, DOHA Declaration, COVID-19

Pandemaic.

THE DOHA DECLARATION

The 2001 ministerial conference of the
World Trade Organization (WTO)
adopted a declaration concerning the
question of access to medicines in the
context of the Agreement on Trade-
Related Aspects of Intellectual Property
Rights (TRIPS). This constitutes a
response  to widespread  debates
concerning the impacts of the TRIPS

Agreement on access to drugs in
developing countries.
The Declaration on the TRIPS

Agreement and Public Health (Doha
Declaration) provides responses to some
specific =~ concerns  concerning the
implementation of intellectual property
rights in the field of health.® However, it
only constitutes a partial answer to the
question of access to drugs since it does
not address the relevance and impacts of
the introduction of product patents in the
health sector.

The multiple controversies concerning
access to drugs, in particular in the
context of the HIV/AIDS epidemics put
increasing pressure on the WTO to
address the issue even before considering
the possibility of an amendment or
revision of the TRIPS agreement. This

6 WTO, Declaration on the TRIPS Agreement and Public
Health, Ministerial Conference — Fourth Session, WTO
Doc. WT/MIN(01)/DEC/2 (2001) [Doha Declaration].
Also available at: http://www.wto.org.

eventually led the 2001 Ministerial
conference to specifically address the
question of the place of health in the
TRIPS agreement. The result of the WTO
deliberations is a ministerial declaration
adopted at the end of the Doha meeting.
This Declaration does not constitute an
amendment of TRIPS and only seeks to
shed light on acceptable interpretations
of the treaty. It constitutes a first step
towards the recognition that intellectual

property rights issues cannot be
discussed in isolation from health
concerns.

The Declaration’s main importance stems
from its recognition that the existence of
patent rights in the health sector does
not stop states from taking measures to
protect public health. More specifically, it
affirms that TRIPS should be
‘interpreted and implemented in a
manner supportive of WTO Members'
right to protect public health and, in
particular, to promote access to medicines
for all'.” The Declaration is important for
developing countries insofar as it
strengthens the position of countries that
want to take advantage of the existing
flexibility within TRIPS. The Declaration
does not open new avenues within TRIPS
but confirms the legitimacy of measures
seeking to use to the largest extent
possible the in-built flexibility found in

" Supra Note 6.
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TRIPS. In other words, it constitutes a
confirmation of the position of countries
like South Africa and Brazil which sought
to go beyond a narrow interpretation of
TRIPS in their search for ways to tackle
their rampant HIV/AIDS crisis. Further,
it provides a basis for arguments in case
of a dispute at the level of the WTO
dispute settlement mechanism.® Finally,
it grants least developed countries a
further ten years to implement their
patent obligations with regard to
medicines.

TRIPS WAIVER: THE LEGAL BASIS

Article IX.3 of the Marrakesh Agreement
establishing the WTO (or the WTO
Agreement) provides that in “exceptional
circumstances”, the Ministerial
Conference may waive an obligation
imposed on a WTO member country by
the WTO Agreement or any other
multilateral trade agreement.’ The same
article provides that such a waiver be
supported by three-quarters of the
members.!® Article IX.3 (b) says that if
the request for a waiver concerns the
multilateral trade agreements given in
Annexes 1A, 1B, or 1C, then the request
should be first submitted to Council for
Trade in Goods, Council for Trade in
Services, and Council for TRIPS,

8 Cf. Paul Vandoren, ‘Médicaments sans Frontiéres?
Clarification of the Relationship between TRIPS and
Public Health Resulting from the WTO Doha Ministerial
Declaration’, 5 Journal World Intellectual Property Rights
4 (2002).

® For a detailed discussion on WTO’s Waiver power, See
Isabel Feichtner, “The Waiver Power of the WTO:
Opening the WTO for Political Debate on the
Reconciliation of Competing Interests”, European Journal
of International Law, 20, no. 3, (August 2009): 615-645.

10 On 15 November 1995, the General Council of the WTO
decided that although support of three-fourths is needed to
adopt a waiver, it would first try to decide by consensus. If
consensus cannot be reached, then the matter shall be
decided by the three-quarters majority — WTO, Decision

respectively. In the current scenario,
since the waiver request pertains to the
TRIPS Agreement, the TRIPS Council
has jurisdiction over it. Furthermore,
Article IX.4 of the WTO Agreement states
that the Ministerial Conference, while
granting the waiver shall state the
“exceptional circumstances” justifying
the decision and the terms and conditions
that shall govern the working of the
waiver. The waiver should also have an
end date and be reviewed annually by the
Ministerial Conference if granted for
more than a year.

The term “exceptional circumstances”
given in Articles IX.3 and IX.4 has not
been defined in the WTO Agreement.
However, the words “exceptional
circumstances” indicate that the power to
waive certain obligations intends to
legalise those measures adopted by a
country in concrete situations of urgency
that would otherwise violate the WTO
law.!! In other words, the waiver power
enshrined in Articles IX.3 and IX4
recognises that there may be certain
exigent situations causing hardship to a
member country, when compliance with
the WTO norms may not be feasible. In
such a situation, the WTO, as an
institution, for a temporary period—i.e.
till the exigent situation last, should
legalise non-compliant measures.
However, the waiver power should be
exercised with caution and interpreted
with great care!? so that it does not
become an easy escape route for a
country aiming to circumvent its WTO
obligations.

WAIVERS AND COVID-19

11 Feichtner, “The Waiver Power of the WTO: Opening the
WTO for Political Debate on the Reconciliation of
Competing Interests”, 620.

Making Procedures under Article IX and X1l of the WTO 2 Appellate Body Report, EC — Bananas I,
Agreement, WT/L/93. WT/DS27/AB/R (WTO, 2008), para. 185
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Today the debate takes centre stage, as
the world grapples with Covid-19. The
vaccines and other treatments that have
been developed to combat Covid-19 —
providing an unmistakeable silver lining
to the crisis — are subject to patent
protection under the TRIPS agreement.
The patent holders have the exclusive
right to manufacture, sell, and use the
vaccine or the drug for the entire term of
patent protection of 20 years from the
date of the filing of the patent.!® Such

protection could impede wider
accessibility of vaccines and prolong the
pandemic. The entire vaccination

exercise, and not the vaccines themselves,
will end the pandemic, and the challenge
is to ensure that it is universalised. The
task is profound due to the increasing
concerns of vaccine nationalism, whereby
richer countries are procuring vaccines
for their population ahead of others
which, in turn, could derail the goal of
delivering two billion vaccine doses to
poorer and middle-income countries.'*

It is in this context that the joint proposal
of India and South Africa at the WTO
asking for a temporary waiver of the IP
rights on Covid-19 vaccines and drugs'®
needs to be understood. The proposal
argues that IP rights could hinder the
supply of vaccines and drugs at affordable
prices. ¢ Therefore, India and South
Africa, at a time when production of
vaccines needs to be scaled up to meet
demand, have proposed that the WTO’s
TRIPS Council recommend to the

13 See Article 33 of the TRIPS Agreement.

14 Chris Kay and Haslinda Amin, “Vaccine Nationalism
Threatens WHO’s 2021 Goal of 2 Billion Doses”,
Bloomberg Quint, March 17, 2021.

% Waiver From Certain Provisions of the TRIPS
Agreement For the Prevention, Containment and Treatment
of Covid-19, Communication from India and South Africa,
IP/C/W/669, 2 October 2020 (hereinafter “TRIPS Waiver
Proposal”).

16 TRIPS Waiver Proposal, paras 9 and 10.

General Council “a waiver from the
implementation, application, and
enforcement of” certain provisions of the
TRIPS Agreement (waiving IP rights like
patents, copyright, and trademarks) for
prevention, containment or treatment of
Covid-19.1" If the waiver is granted, WTO
member countries will not be under an
obligation, for a temporary period, to
either grant or enforce patents and other
IP-related rights to Covid-19 drugs,
vaccines, and other treatments. This will
immunise the measures adopted by
countries to vaccinate their populations
from claims of illegality under WTO law.

Since then, the proposal has been co-
sponsored by other developing
countries.!® In the last five months, the
TRIPS Council has discussed this issue
both formally and informally. ° A
consensus is not in the horizon, as many
developed countries have reservations
about waiving IP rights.? They argue
that protecting IP rights boosts research
and innovation, and that suspending
these rights will not lead to a surge in the
manufacturing of the Covid-19 vaccines.
To be sure, the TRIPS Agreement itself
contains flexibilities that allow for a
balancing of the rights of the patent
holder with the people’s right to health.?!

ADVANCEMENT OF TRIPS

17 TRIPS Waiver Proposal, para 12.

18 “Members discuss TRIPS waiver request, exchange
views on IP role amid a pandemic”, World Trade
Organisation, February 23, 2021.

¥ “Members discuss TRIPS waiver request, exchange
views on IP role amid a pandemic”.

2 «“Rich, developing nations wrangle over COVID vaccine
patents”, Reuters, March 10, 2021.

2 See James Bacchus (2020), “An Unncessary Proposal: A
WTO Waiver of Intellectual Property Rights for Covid-19
Vaccines”, CATO Institute, Free Trade Bulletin, 78
(February 2021); Bryan Mercurio, “WTO Waiver from
Intellectual Property Protection for COVID-19 Vaccines
and Treatments: A Critical Review”, SSRN Working
Paper, (2021).
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The TRIPS Agreement isn't the primary
cycle of multilateral principles on
intellectual property privileges (IPR). The
first General Agreement on Trade and
Tariffs 1947 (GATT 1947) had a few
references to IP. The Uruguay Round of
exchanges from 1986 to 1994, which
finished in the Marrakesh Agreement and
the foundation of the WTO, incorporated
an arranging bunch on exchange related
parts of IPR. Their mandate covered the
whole array of IP rules, in addition to the
'exchange related perspectives'. Multiple
definite proposition were advanced by key
arranging nations, like the US, Japan,
and 14 non-industrial nations, including
India. A composite text was at long last
taken on as Annex 1C of the Marrakesh
Agreement after thorough arrangements
on viewpoints, for example, the extent of
obligatory  licensing and  debate
settlement?. The TRIPS Agreement was
taken on as a solitary endeavour, least
standard agreement. According to the
WTO organizational construction, the
Council on TRIPS is one of simply three
that reports straightforwardly to the
General Council and a few advisory
groups and working gatherings. This
features the focal place that IP rules
possess in the exchange body.

DRIVING FORCE FOR
AMENDMENT

A few factors obstruct the access to
medications, for example, duty levels,
creation limit, and home grown guideline.
In any case, IP rules stay a significant
hindrance to simple access, given the
construction of the worldwide IP system.

A key strain arose between the finish of
the Uruguay Round and the start of the

22 «“Antony Taubman et al., eds. A Handbook on the WTO
TRIPS Agreement (Cambridge: Cambridge University
Press, 2012)”

Doha Round (1994 to 2001). Agricultural
nations battled to import conventional
medications after the authorization of the
TRIPS Agreement when the HIV/AIDS
plague was seething. The market cost for
antiretroviral drugs was somewhere in
the range of US$15,000 and US$20,000
per patient per year.?? The South African
government instituted the Medicines and
Related Substances Act of 1997 to carry
out arranged TRIPS adaptabilities for
necessary permitting, however this
experienced harsh criticism from drug
lobbies. 2* South Africa's endeavour to
import the medications at lower rates was
named as TRIPS rebelliousness by the
US, and the US Trade Representative
took steps to force international
embargoes, which South Africa couldn't
manage.

There are four conditions under which
authorizing by a right holder happens-
intentional permitting; necessary
authorizing on the off chance that a
willful permit exchange isn't fruitful;
mandatory authorizing for public non-
business use; and obligatory permitting
for nations that need fabricating
capacity.?” A critical issue was that while
the TRIPS Agreement took into account
mandatory licenses to be utilized in the
event of crises, it was generally for
homegrown creation and use. Trading
less expensive variants of  the
antiretroviral medications to nations that
didn't have fabricating limit was as yet

2 Srividhya Ragavan, “World Trade Organization: A
Barrier to Global Public Health?” in Intellectual Property
Law and Access to Medicines TRIPS Agreement, Health,
and Pharmaceuticals, ed. Amaka Vanni and Srividhya
Ragavan (Routledge, 2021).

2 Ragavan, “World Trade Organization: A Barrier to
Global Public Health?”

% Hans Morten Haugen, “Does TRIPS (Agreement on
Trade-Related Aspects of Intellectual Property Rights)
prevent COVID-19 vaccines as a global public good?” The
Journal of World Intellectual Property 24 (2001), 3-4.
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unrealistic. All things considered, the
patent holder's freedoms are secured
under Article 31(h) of the TRIPS
Agreement, which determines that
"satisfactory compensation" should be
accommodated the apparent financial
misfortune from implemented
permitting.

It was in this scenery that the Doha
Round of arrangements started in 2001,
with the Doha Declaration on the TRIPS
Agreement and Public Health embraced
soon after 2 . The Doha Declaration
tended to the pressure between IPs for
innovation versus IPs for access to
medications or the improvement of new
prescriptions versus the effect of IP
assurance on drug prices.?” The primary
change presented by the Doha
Declaration became known as the
Paragraph 6 system, 2 or the unique
mandatory permit framework. The
change was at last embraced by a 2003
choice on a waiver? to permit nations
that don't have producing limit with
regards to drugs to utilize obligatory
licenses to import conventional
prescriptions from somewhere else.

This in the end fit the main change to a
WTO agreement. The progressions were
supported in 2005 yet just acknowledged
and carried out in 2017, with the 2003
waiver in power in the meantime. The

% World Trade Organization, “Declaration on the TRIPS
agreement and public health,” WTO.

% Taubman et al., A Handbook on the WTO TRIPS
Agreement

% World Trade Organization, “Implementation of
paragraph 6 of the Doha Declaration on the TRIPS
Agreement and public health,” WTO, 2003.

% World Trade Organization, “Decision removes final
patent obstacle to cheap drug imports,” WTO, 2003.
Biswajit Dhar and K.M. Gopakumar, “Towards more
affordable medicine: A proposal to waive certain
obligations from the Agreement on TRIPS” (Working
Paper, Asia-Pacific Research and Training Network on
Trade, 2020)

change embedded Article 31bis to the
TRIPS Agreement, permitting the
commodity of items produced under a
necessary permit under three conditions.

To begin with, nations would need to
correct their homegrown laws to utilize
these adaptabilities to permit obligatory
authorizing and imports of authorized
generics by nations that don't make.
Second, a nation needing to import a
medication fabricated under an
obligatory permit would need to make an
accommodation to the TRIPS Council
expressing the specific amount required
and the crisis it tended to. Third, the
estimation of satisfactory pay for utilizing
a mandatory permit would be done in a
way that there would be no twofold pay
from the bringing in and sending out
country.

Notwithstanding, the change has not
been the panacea it was believed to be,
given the
prerequisites for

administrative
this
flexibility.’* This intricacy is the reason
for the restored push for a TRIPS waiver
by India and South Africa.

complex
utilizing

TRIPS WAIVER FOR COVID-19

The accommodation made by India and
South Africa in October 2020 explicitly
requests a waiver from Sections 1, 4, 5,
and 7 of Part II of the TRIPS Agreement
for "wellbeing items and technologies" for
the treatment, control, or avoidance of
COVID-19. 3 Part II of the TRIPS
Agreement alludes to  'Standards
Concerning the Availability, Scope and
Use of Intellectual Property Rights'. The
areas allude to securities connected with

% Council for Trade-Related Aspects of Intellectual
Property Rights, “Waiver From Certain Provisions Of The
TRIPS Agreement For The Prevention And Containment
Of Covid-19”, World Trade Organization.

WwWw.ijar.org.in

69


https://www.wto.org/english/thewto_e/minist_e/min01_e/mindecl_trips_e.htm
https://www.wto.org/english/thewto_e/minist_e/min01_e/mindecl_trips_e.htm
https://www.wto.org/english/thewto_e/minist_e/min01_e/mindecl_trips_e.htm
https://www.wto.org/english/tratop_e/trips_e/implem_para6_e.htm
https://www.wto.org/english/tratop_e/trips_e/implem_para6_e.htm
https://www.wto.org/english/tratop_e/trips_e/implem_para6_e.htm
https://www.wto.org/english/tratop_e/trips_e/implem_para6_e.htm
https://www.wto.org/english/tratop_e/trips_e/implem_para6_e.htm
https://www.wto.org/english/tratop_e/trips_e/implem_para6_e.htm
https://www.wto.org/english/news_e/pres03_e/pr350_e.htm
https://www.wto.org/english/news_e/pres03_e/pr350_e.htm
https://www.wto.org/english/news_e/pres03_e/pr350_e.htm
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/IP/C/W669R1.pdf&Open=True
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/IP/C/W669R1.pdf&Open=True
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/IP/C/W669R1.pdf&Open=True
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/IP/C/W669R1.pdf&Open=True
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/IP/C/W669R1.pdf&Open=True
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/IP/C/W669R1.pdf&Open=True

International Journal of Academic Research
ISSN: 2348-7666; Vol.8, Issue-9, September, 2021
Impact Factor: 6.023; Email: drtvramana@yahoo.co.in

copyrights (Section 1), modern plan
(Section 4), patents (Section 5), and
assurance of undisclosed data (Section
7).31 The October 2020 accommodation
was re-examined in May 2021 to
incorporate a three-year timetable from
the date of reception of the waiver to its
expiry. It additionally explains that the
waiver won't have any significant bearing
to the insurances of entertainers and
telecasters as well as being without bias
to the privileges of least evolved nations.
This infers that it would not affect the IP
privileges of patent holders outside of
those required for the treatment and
anticipation of COVID-19. It additionally
implies that the course of events for least
created nations to satisfy TRIPS
responsibilities stays 2033.

The proposition likewise incorporates an
arrangement to survey the waiver one
year after its endorsement. Furthermore,
a 'harmony condition' has been added as a
protection that expresses that WTO
individuals won't challenge measures
taken by another part in congruity with
the waiver. This was prodded by previous
experience where any mandatory permit
applied has been tested either at the
WTO or singularly by created nations.

The waiver proposition originates from
three worries that IPRs are a danger to
the accessibility and access to reasonable
drugs; that IP insurance will have a
stoppage impact on innovation (which
varies from the contention made by
pharma organizations that the absence of
IPRs stunts innovation); and that the
instrument inside the TRIPS Agreement
is too unwieldy. ®* Notably, the 2016

% World Trade Organization, “Part 1l — Standards

report of the United Nations Secretary-
General's High-Level Panel on Access to
Medicines explicitly makes reference to
the Paragraph 6 choice. The report
suggests that WTO individuals "embrace
a waiver" and consider an "extremely
durable update of the TRIPS Agreement
to empower reform".?® The 2017 change
was taken on in light of the 2003 WTO
choice though the UN proposal was to
revise elements of that choice and,
therefore, the alteration took on.

The waiver proposition has tracked down
help from different non-industrial
nations, like those in Africa, and the most
un-created nations. While the US has not
upheld the current proposition at the
WTO, it said something supporting a
waiver explicitly for COVID-19 vaccines.?

The European Union (EU) stays a
disagreeing voice. As per the EU's
accommodation to the TRIPS Council in
June 2021, the gathering would lean
toward an explanation of the current
adaptabilities over deferring any rights.®
The EU recognized that the necessity for
"earlier dealings for sufficient pay" prior
to giving a necessary permit might be
discarded as the

COVID-19 crisis satisfies the meaning of
a public crisis. It likewise planned to
improve on warning and application

% NSG, “Report of the United Nation’s Secretary-General
High-Level Panel On Access To Medicines.”

3 Office of the United States Trade Representative,
“Statement from Ambassador Katherine Tai on the Covid-
19 Trips Waiver,” Executive Office of the President of the
United

States, https://ustr.gov/about-us/policy-offices/press-
office/press-releases/2021/may/statementambassador-
katherine-tai-covid-19-trips-waiver.

concerning the availability, scope and use of Intellectual
Property Rights”, WTO.

% Council for Trade-Related Aspects of Intellectual
Property Rights, @Urgent Trade Policy Responses To The

%2 Dhar and Gopakumar, “Towards more affordable Covid-19 Crisis: Intellectual Property,” World Trade
medicine.” Organization.
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processes for this particular crisis by
proposing a solitary notice to handle the
procedural issues with Article 31bis for
the COVID-19 pandemic.

As nations scramble to fix their
homegrown laws connected with the
execution and utilization of necessary
licenses, the requirement for the waiver
is distinctly felt. Canada, France and
Germany, all advocates of solid IP rules,
have ordered crisis laws engaging their
legislatures to force obligatory licenses
during COVID-19. ¢ Meanwhile, it is
essential to take note of that the
reception of the waiver will simply make
it lawful for nations to forgo IP security
of COVID-19-related technologies, and it
will be dependent upon every country to
embrace the guidelines into their
homegrown laws, which in itself is an
awkward interaction. Ensuing advances
should be taken to empower the exchange
of innovation to emerging nations with
creation limit. Furthermore, interests in
limit building are expected to empower
least created nations to fabricate these
fundamental items.

The multiple waves of the COVID-19
pandemic have shown the significance of
boundless inoculation programs and the
requirement for nonstop innovation. The
speed at which the Covid has transformed
into more destructive structures makes it
hard to anticipate the finish of the
pandemic. Innovation is hustling against
the infection's next variation. Stopping
for market goals like sovereignties and
satisfactory pay should be offset with
checking the spread of the infection so
that non-industrial nations are not
abandoned.

Immunization imbalance and reasonable

% Dhar and Gopakumar, “Towards more affordable
medicine”

treatment, the principle trigger behind
the current waiver proposition (yet fixed
to COVID-19), are longstanding issues.
While the destiny of the waiver
proposition is not settled as of yet, it will
simply be a stopgap until the following
pandemic and a reusing of similar
contentions, basically the improvement of
new prescriptions (innovation) versus the
effect of IP security on drug costs
(access).

Patents have an inborn antitrust
component by plan since they empower
inventors to acquire sovereignties from

their innovations. Defenders of solid
patent guidelines contend that the
restraining infrastructure period
empowers innovation. For example,

"Individuals won't contribute the billions
needed to make another medication or
antibody and to make the follow on
technologies and the business creation
and dissemination ties important to
appropriate this medication in the
medical care market to patients-on the off
chance that the products of their useful
works are not gotten to them."®”

Studies by researchers inclining toward
severe patent standards have viewed that
as "the presence of IPRs is neither vital
nor adequate for the send-off of drug
innovations at the country level." 38
Meanwhile, the imposing business model
has permitted enormous drug
organizations to set restrictive costs for
life-saving medications.

The contention has ruled the two sides of

87 «“Adam Mossoff, The COVID-19 Intellectual Property
Waiver: Threats to U.S. Innovation, Economic Growth,
and National Security, Washington DC, The Heritage
Foundation Legal

Memorandum, 2021.”

3 “Margaret Kyle and Yi Qian,Intellectual Property Right
and Access to Innovation: Evidence from TRIPS.
(Working Paper, National Bureau of Economic Research,
2014)”
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the discussion to such an extent has
turned into a lose-lose situation among
innovation and access. In any case, this
isn't correct. First and foremost, the
TRIPS Agreement was never implied as a
way to expand innovation yet to improve
and uphold IP standards. Innovation as
an idea is referenced just a single time in
the TRIPS Agreement (in Article 7)%.
The article, which spreads out the
"destinations" of the agreement, states:

"The assurance and authorization of
intellectual property freedoms ought to
add to the advancement of mechanical
innovation and to the exchange and
scattering of innovation, to the shared
benefit of makers and clients of
innovative information and in a way
helpful for social and financial
government assistance, and to an
equilibrium of privileges and
obligations".*

Related to the capacity of a patent,
Article 7 uncovers how the innovation
angle has been erroneously conflated
with the imposing business model
perspective. As multiple researchers have
noticed, genuine innovation comes from
the patent being effectively utilized and
the "divulgence" prerequisite. Since a
patented innovation will be the most
recent innovation in the field, other
inventors will actually want to expand on
that innovation to make new and more
proficient systems? importantly, they
may have the option to utilize this
innovation assuming they have an
authorizing agreement with the patent
holder. Subsequently, the IP system will

% «Bryan Mercurio TRIPs, Patents, and Innovation: A
Necessary Reappraisal?(Working Paper, International
Centre for Trade and Sustainable Development, 2014).”

40 «“World Trade Organization, Part I — General Provisions
and Basic Principles, WTO,
https://www.wto.org/english/docs_e/legal _e/31bis_trips 0

genuinely  uphold innovation by
empowering the "follow-on innovations"
that occur on the revelation of a patent.
The 20-year restraining infrastructure
will guarantee that the holder gets
eminences for that period.

The issues of evaluating, reasonableness
and access are inadvertent blow-back to
the possibility that innovation is driven
by the lock-in time of the patent.
Endeavours at utilizing obligatory
licenses are likewise met with opposition,
with international restrictions being the
go-to component to keep away from such
adaptabilities. = Take, for example,
American biotechnology firm Gilead
Sciences' test of  the Russian
government's issuance of a mandatory
permit for the creation of remdesivir, a
broadly involved medication in the
treatment of COVID-19. Gilead has
marked non-select intentional
authorizing agreements for creation in
Egypt, India and Pakistan for
appropriation in 127 countries®'. It has
additionally renounced sovereignties
until the WHO reports the finish of the
pandemic. In the US, the current expense
of the Gileadcreated remdesivir (Veklury)
is US$390 per vial for patients on
government protection and US$520 per
vial for patients on private insurance.* In
India, the cost of the least expensive
nonexclusive adaptation of the
medication is INR 2,800 for every vial

4 “Srividhya Ragavan et al., Frand v. Compulsory
Licensing: The Lesser of the Two Evils, Duke Law &
Technology Review 14, no.1 (2015),
https://scholarship.law.duke.edu/dltr/vol14/iss1/5/”

42 Sydney Lupkin, “Remdesivir Priced At More Than
$3,100 For A Course Of Treatment,” NPR, June 29, 2020,
https://www.npr.org/sections/health-
shots/2020/06/29/884648842/remdesivir-priced-atmore-

3_e.html.”

than-3-100-for-a-course-of-treatment
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(about US$37).43

The Gilead model shows exactly how
much control patent holders have in the
current IP system. In an outrageous
situation, on the off chance that Gilead so
wished, it could renounce consenting to
any permitting arrangements or even
clutch the innovation as a "proprietary
advantage". In these circumstances, there
would be no decision except for to import
the medication at the set cost. To this,
the expenses of levies, time taken for
endorsement by drug regulators, and
storage offices will likewise should be
added. What's more, the capacity of one
organization to deliver at scale in relation
to the demand should be thought of. This
chance additionally represents the degree
covered by the waiver proposition, which
incorporates a waiver from Part II
Section 7 of the TRIPS Agreement
("Protection of undisclosed data"), as of
now postponed by India and South Africa.

SPACE FOR COMPROMISE:
RECOMMENDATIONS

The issues encompassing the current IP
system are not effortlessly
accommodated, and they likewise concern
human rights ¥ and 'worldwide public
good' % matters. Common society
developments have likewise called for
TRIPS Agreement related issues to be
tended to; the COVID-19 Technology
Access Pool (C-TAP) is a case in point.*6 A

%3 Sohini Das, “Remdesivir prices may rise after Gilead
gets full authorisation from USFDA,” Business Standard,
September 4, 2020.

% Vinod Surana, “IP_Waiver In The Pandemic: A Human
Rights V. IPR Debate,” LiveLaw, June 3, 2021.

4 Marianne Meijer et al., “COVID-19 vaccines a global
public good? Moving past the rhetoric and making work of

World Health Organization (WHO) drive,
C-TAP intends to pool freedoms to
"technologies that are helpful for the
discovery, counteraction, control, and
treatment of COVID-19". This suggests
that cross-cutting and multiple licenses
would be gathered for use. This depends
on a deliberate framework. The test, as
recognized by C-TAP defenders, is
making a model that is alluring to
privileges holders.  Of the 192 WHO
individuals, just 40 or so have supported
the 'Fortitude Call for Action' that
empowers C-TAP.* Unsurprisingly, the
vast majority of these are nonindustrial
nations, however India isn't one of them.

These drives, while excellent, are present
moment and will just address explicit
cases. Under the current framework,
such drives and waivers will be required
each time another pandemic arises.
Specialists have prescribed a few trade off
to stay away from this-from altogether
getting rid of patents in drugs, to the
more tempered idea to look for
explanation of rules and corrections to
the system. Strikingly, these thoughts
have arisen throughout the most recent
ten years, not similarly as a response to
the COVID-19 pandemic.

Financial specialists Dean Baker, Arjun
Jayadev and dJoseph Stiglitz suggest
creating  ‘"information lodge" and
restricting the patentability of key
innovations by making them subject to
non-selective licenses. *° They likewise
contend that openly subsidized

4 Dhar and Gopakumar, “Towards more affordable
medicine.”

% World Health Organization. “Endorsements of the
Solidarity Call for Action,” WHO.

sharing intellectual property rights, know-how and
technology,” European Journal of Public Health 31, no. 5
(2021).

%  World Health Organization.
Technology Access Pool,” WHO.

“WHO  Covid-19

4 Dean Baker, Arjun Jayadev and Joseph Stiglitz,
Innovation, Intellectual Property, and

Development: A Better Set of Approaches for the 21st
Century, Washington DC, Centre for Economic Policy
Research, 2017.
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innovations ought to stay in the public
area. Assuming that such innovations are
to be authorized, these should be non-
restrictive. As of late, conversations
thusly have zeroed in on the
AstraZeneca® and Moderna® COVID-19
immunizations, which were either to
some extent or completely freely
subsidized.

Another intriguing recommendation is
presented by lawful researchers Srividhya
Ragavan, Brendan Murphy and Raj Davé,
who suggest the utilization of a half breed
of standard fundamental patents[b]
(SEP) and obligatory licensing.5? This will
be valuable to the degree that any new
innovation with promising and boundless
public applications can be announced an
industry standard, and will urge most
organizations to utilize the innovation to
keep up with these standards. To save
their sovereignties, the patent holder
should pronounce their current patent as
a SEP to the standard-setting
organization. They propose that the
"Fair, Reasonable and Non-
Discriminatory" (or FRAND) terms of the
SEP additionally be standardized so all
potential licensees are given a similar
rate. These would be unique in relation to
SEPs in the innovation sector as there
will be less need to pool patents, making
the framework clearer. For drugs, the
International Organization for
Standardization and the WHO's Expert
Committee on Specification for
Pharmaceutical Preparations are suitable
to be assigned as standard setters. Along

50 Michael Safi, “Oxford/AstraZeneca Covid vaccine
research ‘was 97% publicly funded’,” The Guardian, April
15, 2021.

%t Judy Stone, “The People’s Vaccine—Moderna’s
Coronavirus Vaccine Was Largely Funded By Taxpayer
Dollars”, Forbes, December 3, 2020.

52 Ragavan et al., “Frand v. Compulsory Licensing: The
Lesser of the Two Evils”

these lines, any patent holder will have a
first-mover Dbenefit and SEPs will
consider more boundless utilization of
that innovation, making it appealing for
organizations.

One contention against SEPs in drugs is
the logical effect on public standard-
setting. Notwithstanding, the presence of
a worldwide standard doesn't really imply
that public standards can't be set past
them to further improve human security.
Blended standards will likewise ease non-
tax obstructions to exchange
fundamental general wellbeing related
sectors. Also, it will positively affect other
regulatory worries, for example, the non-
acknowledgment of antibodies disturbing
development and, therefore, an enormous
part of administrations exchange, which
expects individuals to cross boundaries.

CONCLUSION

The conversations on the TRIPS waiver
proposition in this brief are just essential
for a bigger and longer talk on WTO
change. There has been developing
discontent over the WTOQ's absence of
responsiveness to the requirements of
agricultural nations. Significantly,
conversations on the advancement of and
changes to the TRIPS Agreement reflects
congruity in the issues raised by
contradicting voices, for example, during
the South Africa-HIV/AIDS antiretroviral
drugs case. A perplexing and regulatory
framework isn't simply bulky yet in
addition goes about as a hindrance to

exchange. Add to this the bigger
difficulties presented by the ever
greening of patents and 'TRIPS-in

addition to responsibilities (arrangements
that go further than the TRIPS
Agreement) that are advancing into
international alliances and provincial
exchange settlements.
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One general decision is the requirement
for a more nuanced understanding of how
the patent framework empowers
innovation. Boosting patent holders to
permit their developments is vital to both
innovation and more prominent access.
Also, making SEPs, or non-restrictive
licenses, the business standard will go far
towards addressing the ‘patents as an
obstacle to access’ issue. A fascinating
component of the updated India-South
Africa proposition is that individuals
won't challenge steps taken under the
waiver. This component ought to without
a doubt advance into any correction to
the TRIPS Agreement that might be
attempted later on. Parts of the EU
proposition, like the single warning, can
be taken on for longer-term purposes. A
composite arrangement is conceivable
assuming that all part nations haggle
with a will to have considerable change.

A 'third way', as supported by the WTO
director-general, is for private elements
to furnish deliberate licenses to nations
with assembling

limit, for example,

likewise with the OxfordAstraZeneca
COVID-19 vaccine®. Importantly, this is
definitely not a new or improved position
yet is a focal place that advances great
corporate practices.

Having a diplomatic centre ground
position has permitted disparity in access
to general wellbeing merchandise to rot
for more than 25 years. The MC12 should
be viewed as a chance for significant
change and making multilateralism work
for most of its individuals, who are
emerging nations. While the destiny of
the India-South Africa waiver proposition
will be chosen at MC12, what is sure is

% Jonathan Josephs, “New WTO boss warns against
vaccine nationalism,” BBC, February 16, 2021.

that a seriously suffering arrangement is
expected to the TRIPS issue. In its
present structure, the TRIPS Agreement
isn't simply an obstruction to exchange
yet additionally to the more noteworthy
public great.
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AFFIRMATIVE PRINCIPLE: MAKING, BREAKING AND
APPROACH OF JUDICIARY

SHAKING (MBS

- Dr.Priyanka Joshi
Guests Faculty,

University of Rajasthan, Jaipur, Raj.

Abstract: The affirmative Principle (AP) is the substratum for a just society. In the
backdrop of its immense importance, countries across the globe have inculcated and
sustained with AP by providing constitutional as well as legislative status. Judiciary as
the roadmap of AP is crystal clear from the decisions of the various Courts. However, it
is evident from the judicial verdicts that instability in the judicial approach resulted in
fluctuation of the sense of social justice in India. This paper conceptualizes those
approaches under Making Approach (MA), Breaking Approach (BA), and Shaking
Approach (SA). This threefold approach symbolizes the fact that on the one hand many of
the cases decided by the Supreme Court of India (SCI) provoked way for AP by adopting
MA and an equal number of the instances wherein SCI has scaled down the sanctity of
the AP by invoking BA and SA. This changing nature of the judicial approach heightened
the sense of insecurity amongst marginalized sections of the society. A substantial
number of the decisions including the decision given Supreme Court of India on 25th
August 2020 emphasizing the need for inner reservations, structurize the concept of
social justice. There are an equal number of cases including the decision rendered by the
Supreme Court of India on 22nd April 2020 invalidating 100% reservation provided for
Scheduled Tribes in Scheduled Area in the State of Andhra Pradesh is an added crisis to
AP. The purpose of the present paper is to analyse the land marking decisions rendered
by the Supreme Court of India wherein social justice is interpreted in a sustained and
intermittent manner. The researcher, based on the recent decisions of the Supreme Court,
of the firm opinion, that understanding and interpreting AP in its loose sense would
seriously dilute the sacred goals encapsulated under the Constitution. The purpose of the
paper is to trace out the rationale of assessment of AP by the judiciary and to counter
such rationale in the backdrop of the veracity of the AP.

KEYWORDS Affirmative Principle, Constitution, Judiciary, and Social Justice

INTRODUCTION

Justice is a trained habit' and perfect
virtue.?It is a human construction.® It

! Aristotle, The Nicomachean Ethics, London,124, (George
Routledge and Sons Ltd, 1910), (translated to english by
Rev. D.P.Chase).

2 Aristotle, The Nicomachean Ethics, London, 259
(Harward University Press, 1926), (translated to english by
H.Rackham).

ensures the inviolability of the
individual by liberating the individual®
and conceptualizes social contract

8 Michael Walzer, Spheres of justice : a defense of
pluralism and equality,5, (New York: New York : Basic
Books Inc, Publishers, 1983).

4 John Rawls, A Theory of Justice, 3, (Harvard University
Press: Cambridge, Massachusetts, 1971).
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theories.® It symbolizes equal treatment
and requires respect for the inalienable
rights of the individual blt is also a
process of human  construction
encompassing a wide range of
distributions.” Reduction of injustices
and promotion of justice was the major
concerns of the State since the earliest
period.® These are the tunes of the
welfare  State.®  Accordingly, the
principal end of the State always will
be justice. The thrust for arguments for
the elevation of the just society is
unequivocal in ancient religious
accounts. Integrating justice with age-
old practices and long-standing
conditions is a challenging task for the
States. Longstanding practices and
historical exploitations mutilated the
basic premises of justice. In a country
like India, such injustices were meted
out on a higher scale. The ugly facet of
the Indians is rightly stated as follows:
“Caste-ridden social setting was not
only full of social inequality and
injustice but also against the spirit of
fraternity and human dignity. Under
the Hindu social order, the
‘untouchables' or Dalits, belonging to

5 J.W.Gough, The Social Contract, Oxford, (Clarendon
Press, 1957).

¢ David Miller & Michael Walzer, Pluralism, Justice and
Equality,3, (Oxford University : Oxford University Press,
1995).

" Michael Walzer, Spheres of Justice : A Defense of
Pluralism and Equality, (USA: Basic Books Inc, 1983).

8 Michael Goodhart, Injustice - Politcal Theory for the Real
World, (Oxford University Press, Oxford, 2018), Miranda
Fricker, Epistemic Injustice - Power and the Ethics of
Knowing, (Oxford , Oxford University Press, 2007),
Barrington Moore Jr. Injustice - the Social Bases of
Obedience and Revolt, (Macmillan Press, London, 1978).

9 Huntington Cairns, Legal Philosophy From Plato to
Hegel. Baltimore, 118, (Johns Hopkins Press, 1949).

the lowest stratum of the social
hierarchy, were treated as 'inferior’
human beings and therefore considered
‘unworthy' of any individual rights and
privileges. Owing to their inferior
social status, they were believed to be
the recipients only of the severe social
disabilities; slavery, and indignity.”°
Though in  the backdrop of
westernization, the concept of AP is
criticized in  India, we should
understand the inherent nature of the
country to properly understand the
rationality of AP in India. In this
context, it is stated that “the major
differences between India and any
other country in the world, lies in the
diversity of Indian life. Centuries of
conquest and infiltration from without
have made Indian society a complex of
races, languages, creeds, and customs
more variegated than that of Europe,
and the domestic history of India has
been till very recent times a record of
constant conflict between rival races
and rulers.” The foundation of
discrimination is the stereotyped
attitude of the human being. Self-
interests and identification with a
group is the stepping stone of the
stereotype attitude of the human being.
It is scientifically proved that every
human being subject to such kind of
motive to defend and justify his
personal and collective interest of a
given group. This kind of attitude of
the human being and society is

10 Vibhute, K.I., Right to Live With Human Dignity Of
Scheduled Castes & Tribes: Legislative Spirit And Social
Response - Some Reflections, 44(4) JILI, 469-503, (Oct-
Dec 2002).
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characterized as System Justification
Theory.! Such a kind of implicit bias,
negative attitudes, and prejudicial
mindset of the society demonstrates
great hurdles to create an inclusive
society. The stereotype attitudes
accelerate the hierarchical system,?
impede humanity,® dilute efficiency of
a person,** interfere with the simplest
rationality of a person,’® and intrinsic
weakness of the society.’® The
domination of the powerful people
over overweight people resulted in a
meritocratic attitude to exclude the
powerless from the mainstream of
society. As evident in the succeeding
part, AP based social justice is a
challenging task. It requires a free and
unbiased judicial system. It is stated
that “No government can live and
flourish without having as part of its
system of administration of civil affairs
some permanent human force, invested
with acknowledged and supreme
authority, and always in a position to
Exercise it promptly and efficiently, in
case of need on any proper call. "’

11 T Jost, Gary Blasi et.al., System Justification Theory and
Research: Implications for Law, Legal Advocacy and
Social Justice, 94(4), 1119-1168, 1129, (California Law
Review, July 2006).

2 Walter G.Stephan, A Cognitive Approach to
Stereotyping, in Daniel Bar-Tal at.al.,(edit) Stereotyping
and Prejudice - Changing Conceptions, 37-58, (New York,
Springer Science , 1989).

13 Ryan Preston-Roedder, Three Varietes of Faith, 46(1),
173-199, 176.

14 Ryan Preston-Roedder, Faith in Humanity, 87(3), 664-
687, 680, (Philosophy and Phenomenological Research,
November 2013)

15 Gordon W Allport, The Nature of the Prejudice, 190,
(London: Addison-Wesley Publishing Company, 1954).

% John Dewey, Freedom and Culture, 128, (New York:
G.P.Putnam's Sons, 1939).

17 Simeon E.Baldwin, The American Judiciary, 3, (New
York: The Century Co, 1905).

Accordingly, the judicial approach and
social  justice-based  jurisprudence
adopted by the Indian judiciary has
infused new insight to the AP. The vast
recognition of social justice through
the series of cases while interpreting
and applying constitutional provisions
constitutes a significant development
of AP. By Making-Breaking-Shaking
(MBS) approach the author is of the
perception that the application and
interpretation of AP in concretizing,
cracking, and distressing rationale of
AP is unstable and incoherent. In the
context of a series of judgments
delivered by the Supreme Court. The
purpose of the article is to critically
analyse the basis of the MBS approach
of the Supreme Court of India.
AFFIRMATIVE PRINCIPLE -

JURISPRUDENTIAL
BACKGROUND

The concept of social justice is
complicated and historical. Affirmative
principle as the guiding force of social
justice is extensively practiced across
the globe. Most developed country like
the United State of America is not
immune from the application of AP.*
The sketch of affirmative actions under
jurisprudence is visible under the
renowned work of naturalists.!® The

18 Philip S Rubio, A History of Affirmative Action 1619-
2000, (Mississipi, University Press of Mississipi , 2001), (
explains the context of affirmative action in USA in the
background of slavery and racialism).

1% Robert P.Kraynak, The Origins of Social Justice in the
Natural Law Philosophy of Antonio Rosmini, 40, 3-29 -For
example, Aristotle distributive justice and Kant’s moral
philosophy, Hobbes Natural Rights are the classic natural
law philosophy relating to social justice. For the brief
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concept of AP is closely connected
with the concept of the distributive
justice of Aristotle. In his renowned
work ‘Nicomachean Ethics,” he has
provided detailed accounts of justice.?°
The sociological school of law has
infused new blood into AP. Similarly,
AP is the proclaimed claim of
American realism. The strength and
stamina of the positivism is strongly
connected with AP. The classic works
of John Rawls®® and Amartya Sen
substantially moulded the shape of AP.
In the background of its paramount
importance, AP has been given unique
importance under the international
legal regime. The regional mechanisms
devised in line with the international
legal regime have also accommodated
AP as the foundation of their
developmental goal. Extensive scope
human right approach is the added
advantage for AP.?? The innumerable
cases decided by the Supreme Court
and High Courts have accelerated the
growth rate of inclusive society and
protection of human rights of
marginalized sections. The role of the
Constitution in  reconstructing the

account of nexus between natural law and social justice,
The Review of Politics(No.00, 2018).

2 Supra note 1, 2.

21 Supra note 4.

22 The International Convention on the Elimination of All
Forms of Racial Discrimination, 1965,660 UNTS 195
(March 1966), The Convention on the Elimination of All
Forms of Discrimination against Women, 1979,G.A.
Res.34/180, U.N.Doc.A/34/180 (September 1981), The
Convention on the Rights of the Child, 1989, 1577 UNTS
3, G.A. Res.44/25, U.N.Doc. A/44/736 (1989), The
International Convention on the Protection of the Rights of
All Migrant Workers and Members of their Families, 1990,
2220 UNTS 3, A/RES/45/158; The Convention on the
Rights of Persons with Disabilities, 2006, 2515 UNTS 3,
A/RES/61/106.

social life of the particular nation is
unequivocal. Constitution symbolizes
its societal structure. As part of their
sacred goals, Constitutions across the
globe have mirrored social justice and
AP in the text of the Constitution. AP
principle rooted with Constitution can
only invigorate social justice in its true
sense. As part of its constitutional
commitment and promise of justice, the
framers of the Constitution have
sprinkled AP with golden ink under the
Constitution. The speed of social
justice is further accelerated with the
Constitutional amendment.

MBS APPROACH

The inconsistent attitude of the
judiciary compelled the author to
analyse affirmative principle with the
MBS approach. A decisive and
unflattering way of articulation of
social justice is crucial to perpetuating
the aspirations of the Constitution.
Judicial role is conclusive in this
process of realization of ends of the
Constitution. It is rightly observed that
“The judicial process is there in
microcosm. We -go forward with our
logic, with our analogies, with our
philosophies, till we reach a certain
point. At first, we have no trouble with
the paths; they follow the same lines.
Then they begin to diverge, and we
must choose between them. History or
custom or social utility or some
compelling sentiment of justice or
sometimes perhaps a semi-intuitive
apprehension of the pervading spirit of
our law, must come to the rescue of the
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anxious judge, and tell him where to
go.”?® Accordingly, a persistent role
has been played by the judiciary to
organize AP symmetrically in the
background of constitutional mandates.
Nevertheless, the desultory approach
adopted by the judiciary in
synchronizing spheres of social justice
has germinated serious concerns for
social justice and AP. The purpose of
this part of the paper is to present a
cyclical approach of the judiciary in
applying and interpreting AP to sustain
social justice.

MAKING APPROACH (MA)

The contribution made by the State of
Karnataka in moulding and shaping the
affirmative actions of the nation is
remarkable. The leading cases rooted
in the State of Karnataka significantly
transformed constitutional
jurisprudence.?* There have been
judges committed deeply to affirmative
actions as well as social justice through
at a critical moment in our history their
commitment to political democracy
wavered and dithered. The clear-
sighted case for MB is M.R.Balaji and
Others v. State of Mysore. The
fundamental question which came up
before the Supreme Court of India in
this instant case was relating to the
validity of 68% reservation provided
for reservation pool and sub-division of
backward classes and most backward
classes for reservation. The references

2 Benjamin Cardozo, Nature of Judicial Process , 43, (New
Haven : Yale University Press, 1946).

2 S.A. Partha And Ors. v. The State of Mysore And Ors.
AIR 1961 Kant 220, AIR 1961.

taken by Justice P.B. Gajendragadkar
to format AP for egalitarian society is
outstanding. He authoritatively asserted
the need for AP to banish social
situations and longstanding privileges
that stood for an elite class. Despite his
concerns for professional ability and
social competence of the meritorious
candidates, how AP was reasoned by
Justice P.B. Gajendragadkar is an
appealing approach for social justice in
India. K.C. Vasanth Kumar & Another
v. State of Karnataka®proclaimed an
instance for MB approach for AP in
India. Justice Chinnappa Reddy a stern
loyalist to the constitutional ideology
and heralder of social justice postulated
AP sensibly and logically. Articulation
of social justice in the backdrop of the
meritarian principle is a momentous
milestone for the development of AP in
India. Pragmatic interpretation of AP
paved the way to bring radical social
change and to uproot stereotypic
attitudes against marginalized sections
of the society. The sphere of social
justice is immensely benefited by the
MA of the Supreme Court of India in
subsequent cases. The Indra Sawhney?®
invigorated AP by rationalizing the
reservation policy of the State. After
intensive consideration of the material
and collateral issues of AP, the court
laid down sustained principles such as
creamy layer, 50 %, and the
importance of means test. M. Nagaraju
reiterated Indra Sawhney and upheld

% K.C.Vasanth Kumar & Another v. State of Karnataka
1985 AIR 1495, 1985 SCR Supl. (1) 352.

% Indra Sawhney v. Union of India, (1992) Supp. (3) SCC
217 [2].
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reservation in promotion by backing
77th, 81st, 82nd, and 85th of the
Constitutional ~ amendments.  B.K.
Pavitra and Ors v. Union of India and
Ors (Pavitra I1)¥" is a provocative
verdict in invigoration of social justice
and AP in India. The objections raised
in these batches of the cases filed
before the Supreme Court of India
were relating to the constitutional
validity of the Karnataka Extension of
Consequential Seniority to
Government Servants Promoted based
on Reservation (to the posts in the
Civil Services of the State) Act, 2018.
The consequential seniority of the
employees belonging to SC/ST were
safeguarded through this enactment.
The Act was enacted by the State of
Karnataka in compliance with the
dictum of the Supreme Court in
B.K.Pavitra | case. The State of
Karnataka meticulously complied with
three fold-tests contemplated by the
Supreme Court in M.Nagaraj?® case
accordingly complied with the dictum
of B.K.Pavitra bypassing this
reservation Act. The Reservation Act,
2018 intended to survive the
constitutional ~ validity  of  the
Reservation Act, 2002. The major
criticism against the application of AP
in public employment introduced to the
Indian  Constitution through the
constitutional amendment is efficiency
in administration. Article 335 of the
Constitution mandates for equivalence

27 B.K. Pavitra and Ors v. Union of India and Ors (Pavitra
1) (2019) 16 SCC 129. [xxxviii] B.K.Pavitra | (2017) 4
SCC 620.

2 Supra note 3.

of AP  with efficiency  of
administration.?® The toughest
argument against AP and, still shaking
the confidence of the employees
belonging to SC/ST serving for the
government sector in the country is the
efficiency principle. The rational and
inspirational judgment delivered by
Justice D.Y. Chandrachud would
certainly drip down efficiency ground
leveled by conventionalists against AP.
Speaking for the bench Justice D.Y
Chandrachud observed that “The
Constitution does not define what the
framers meant by the phrase
“efficiency of administration”. Article
335 cannot be construed based on a
stereotypical assumption that roster
point promotes drawn from the SCs
and STs are not efficient or that
efficiency is reduced by appointing
them. This is stereotypical because it
masks deep-rooted social prejudice.
The benchmark for the efficiency of
administration is not some
disembodied, abstract ideal measured
by the performance of a qualified open
category candidate.” The
configurational analysis of the phrase
‘efficiency In  administration” IS
expressed by the justice under a two-
fold test. Firstly, the Inclusive
Principle, and secondly, Equal
Citizenship Principle. The extract of IP
principle as contemplated by Justice

2 Art.335 runs as follows: The claims of the members of
the Scheduled Castes and the Scheduled Tribes shall be
taken into consideration, consistently with the maintenance
of efficiency of administration, in the making of
appointments to services and posts in connection with the
affairs of the Union or of a State.
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D.Y. Chandrachud is as follows;
“Efficiency of administration in the
affairs of the Union or a State must be
defined in an inclusive sense, where
diverse segments of society find
representation as a true aspiration of
governance by and for the people. If,
as we hold, the Constitution mandates
the realization of substantive equality
in the engagement of the fundamental
rights with the directive principles,
inclusion together with the recognition
of the plurality and diversity of the
nation constitutes a valid constitutional
basis for defining efficiency. Our
benchmarks will define our outcomes.
If this benchmark of efficiency is
grounded in exclusion, it will produce
a pattern of governance that is skewed
against the marginalized. If this
benchmark of efficiency is grounded in
equal access, our outcomes will reflect
the commitment of the Constitution to
produce a just social order. Otherwise,
our past will haunt the inability of our
society to move away from being
deeply unequal to one which is founded
on liberty and fraternity.” To
ameliorate AP in the context of the
widely debated and extensively
contested efficiency principle, Justice
D.Y. Chandrachud has incorporated
ECP. The celebrated observation of the
ECP is expressed by Justice D.Y.
Chandrachud in the following words:
“Establishing the position of the SCs
and STs as worthy participants in
affairs of governance is intrinsic to
equal citizenship. Equal citizenship
recognizes governance that is inclusive

but also ensures that those segments of
our society which have suffered a
history of prejudice, discrimination,
and oppression have a real voice in
governance.  Since inclusion s
inseparable from a well-governed
society, there is, in our view, no
antithesis between maintaining the
efficiency of administration and
considering the claims of the SCs and
STs to appointments to services and
posts in connection with the affairs of
the Union or a State.” Prathvi Raj
Chauhan v. Union of India & Ors® is
another instance of the MB approach.
The MB of the Supreme Court of India
is evident from the recent judgment
delivered by the apex court of the
country on 10 February 2020 in the
above case. The AP was considered in
the above case in the backdrop of
insertion of Section 18A to Scheduled
Castes and  Scheduled  Tribes
(Prevention of Atrocities) Act, 1989 by
the Parliament of India3 “It is
important to reiterate and emphasize
that unless provisions of the Act are
enforced in their true letter and spirit,
with utmost earnestness and dispatch,

% Prathvi Raj Chauhan v. Union of India & Ors -Writ
Petition (C) No0.1016 of 2018, decided on 10 February
2020.

3L Dr. Subhash Kashinath Mahajan v. The State of
Maharashtra (2018) 6 SCC 454 -Sec.18A. (1) For the
purposes of this Act, - (a) preliminary enquiry shall not be
required for registration of a First Information Report
against any person; or (b) the investigating officer shall not
require approval for the arrest, if necessary, of any person,
against whom an accusation of having committed an
offence under this Act has been made, and no procedure
other than that provided under this Act or the Code shall
apply, (2) The provisions of section 438 of the Code shall
not apply to a case under this Act, notwithstanding any
judgment or order or direction of any Court.
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the dream and ideal of a casteless
society will remain only a dream, a
mirage. The marginalization of
scheduled caste and scheduled tribe
communities is an enduring exclusion
and is based almost solely on caste
identities. It is to address problems of a
segmented  society, that express
provisions of the Constitution which
give effect to the idea of fraternity, or

bandhutva (&7¢¢7<) referred to in

the Preamble, and statutes like the Act,
have been framed. These underline the
social — rather collective resolve — of
ensuring that all humans are treated as
humans, that their innate genius is
allowed  outlets through equal
opportunities and each of them is
fearless in the pursuit of her or his
dreams. The question which each of us
has to address, in everyday life, is can
the prevailing situation of exclusion
based on caste identity be allowed to
persist in a democracy that is
committed to equality and the rule of
law? If so, till when? And, most
importantly, what each one of us can
do to foster this feeling of fraternity
amongst all sections of the community
without reducing the concept (of the
fraternity) to a ritualistic formality, a
tacit  acknowledgment, of the
“otherness” of each one’s identity.”
The decision of the two judges’ bench
of SCI in Pravakar Mallick & Anr v.
The State of Orissa & Ors®
dismissing the appeal against the

32 Pravakar Mallick & Anr v. The State of Orissa & Ors -
Writ Petition (C) No. 1015 of 2018, decided on 7 April
2020.

decision of the High Court of Orissa
reiterated the need for adequate
procedural compliance of the State in
ensuring reservation in promotion. The
court rejected the argument of the State
of Orissa considering a resolution
passed by the State government to
promote SC/ST candidates in line with
consequential seniority rule. The court
validated the promotion of SC/ST
against other categories but cautioned
the State to comply with the mandate
of the court. The apex court of the
country hammered legislative delay in
acting upon the AP and warranted the
government to do the needful in the
backdrop of the judicial verdicts. The
legislative branch being a
representative and responsible branch
of the State has an important role in
framing laws. It is a clear case to
showcase the lethargic attitude of the
legislature in fulfilling their
constitutional obligation. The
legislative process is sanctified under
the  constitution by stipulating
timebound framing of laws. Exercise of
legislative power within the framework
of the Constitution is the essence of
rule of law.®® To address emergencies,
the executive head of the State is
authorized to exercise legislative power
in terms of ordinance making power.
Democratic process shall not be
subverted by the taking resort to
administrative legislation. Legislatures
consisting of representatives of the
people of the State should understand

3 Dr. D.C. Wadhwa & Ors v. State of Bihar &Ors, 1987
AIR 579, 1987 SCR (1) 798.
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the sense of their duty towards people
by enacting the laws in line with
changing conditions and expectations.
An unsubstantial and feeble argument
put forward by the State to defend
consequential seniority rule-based on a
resolution of the government indicates
irresponsibility on the part of the
government in protecting the interest of
the Scheduled Caste/Scheduled Tribes.
It is a clear fraudulent scheme of the
legislature in subverting constitutional
goals and protecting the interest of the
weaker sections. It is shame on the part
of the legislature to waiting for a
calling bell from the judiciary to act
upon their constitutional obligations
and discharge their duty in line with
the order of the Court. The accelerated
nature of the law-making process,
when the interest of the marginalized
section involved is evident from the
State of Karnataka and such an
augmented process was a ground for
attack to challenge very integrity of AP

3% The decision of the Court invalidating reservation act
2000 was delivered on 19 February 2017. Immediately
after the decision on 22 march 2017 Ratna Prabha
Committee was constituted by the government of
Karnataka to carry out the mandates of Pavitra | and report
was submitted on 5 May 2017. On 26 July 2017 cabinet
approved the report and constituted a sub-committee to
draft a Bill in line with verdict of the Court. The Cabinet
Sub-committee submitted report on 4 August 2017 and on
7 August 2017 report was accepted by the Cabinet. The
Bill was passed by both legislative assembly and
legislative council respectively on 14 November 2017 and
17 November 2017. The Bill was reserved by the Governor
for consideration and it was cleared by the Minister of
Home Affairs after getting clarification from the State
government. Finally, Bill assented by President on 14 June
2018 and published in the official gazette on 23 June 2018.
Though the Bill took more than 1 year 4 months to get
converted to statutory status, the speed and zeal with which
government of Karnataka acted upon the decision of the
Court signifies the commitment of the legislature to uphold
social justice and strengthen AP.

in B.K Pavitra Il case. The State of
Panjab & Ors v. Davinder Singh &
Ors. *dealt with a rational basis of the
preferential treatment to be given for
sub-categories out  of  reserved
categories to  ensure  adequate
representation of such categories in
public services. Reiterating the verdict
of E.V. Chinnaiah v. State of Punjab
and Ors, SCI held that “by allotting a
specific percentage out of reserved
seats and to provide preferential
treatment to a particular class, cannot
be said to be violative of the list under
Articles 341, 342, and 342A as no
enlisted caste is denied the benefit of
reservation.” The argument that the
legislative authority shall not bifurcate
castes listed by the presidential list and
State shall not deprive one class of the
benefits of a reserved category by such
bifurcation was strike down by the
Court in this instant case. The case
clear indication of the MB for the
reason that a particular group within
the reserved category shall not be
cornered the benefits of the reservation
due to command of the dominated
group in a reserved category. The need
for such a structural approach required
in a social life is rightly pointed out in
the following terms; “Sociology seeks
to discover the principles of cohesion
and order within the social structure,
how it roots and grows within an
environment, the moving equilibrium of
changing structure and changing
environment, the main trends of this

% The State of Panjab & Ors v. Davinder Singh & Ors
Civil Appeal N0.2317.
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incessant change and the forces which
determine its direction at any time, the
harmonies and conflict the adjustment
and  maladjustments  within  the
structure as they are revealed in the
light of human desires, and thus the
practical application of means to ends
in the creative activities of social man.
In doing so it demands the insight of
the interpreter. He must endeavor to
express what seems to him most
significant and illuminating in the vast
complex of social relationships. He
must continually adjudge and select the
more relevant from the less relevant
aspects and thus he is brought face to
face with a problem of valuation which
vastly different from any presented by
the physical science, as we shall show
in due course. He must treat
relationships which both in themselves
and their conditions cannot be reduced
to formulate but which are infinitely
variable and subtle. He must deal with
statistics the interpretation of which
involves a fine perception of the
complex pater of human behavior.” %

BREAKING APPROACH (BA)

Social justice is the immense
importance of the Constitution of
India.®” It does not emanate from the
fanciful notions of any particular
adjudicator but must be founded on a
more solid foundation.®® Nevertheless,

% R.M.MaclVER, Society - Its Struture and Changes,
Toronto : The Macmillan Company Ltd, 1931.

37 Krishnan P.S. Social Exclusion and Justice in India, 11
(New York: Routledge , 2018).

3 Muir Mills Co., Ltd v. Suti Mills Mazdoor Union, 1955
AIR 170, 1955 SCR (1) 991.

there are noticeable constraints to
achieve a fair and equitable society.
Literacy, ignorance, lack of political
will, poverty, corruption, etc., are
created barricades for non-
discriminatory  society. Widespread
poverty®® and vast literacy restricted
the ability of the State to achieve
constitutional goals in a calculated
manner. However, it is equally
important to note that the judiciary
itself created a block for meaningful
implementation of the AP. The clouded
attitude of the judiciary in limelight
social justice in line with constitutional
goals resulted in blockade for an
egalitarian society. The initial phase of
BA of SCI is State of Madras v.
Champakam Dorairajan which led to
constitutional amendment and insertion
of Article 15 (4) of the Constitution.
While  adjudicating  constitutional
controversy arising out of reservation
in promotion, the AP was mutilated by
the judiciary in Union of India v.
Virpal Singh Chauhan and Ajit Singh
Januja v. State of Punjab*® cases by
introducing Catch Up Rule. This is the
clear indication of the SCI to break up
AP and gear up the meritarian
principle. The question for decision in
Dr. Subhash Kashinath Mahajan v.
The State of Maharashtra & Anr. was
on imposing criminal liability on
offender punishable under Scheduled
Castes and  Scheduled  Tribes

% Nick Robinson, Expanding Judiciaries: India and the
Rise of the Good Governace Court, 8(1), WUGSLR, 1-70,
9, (2009).

4 Ajit Singh Januja v. State of Punjab (1996) 2 SCC 715.
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(Prevention of Atrocities) Act, 19894
and Indian Penal Code, 1860. The
appellant relied upon the National
Crime Records Bureau report on Crime
in India 2016- Statistics relating to
Police Disposal of Crime/Atrocities
against SCs Cases and Police Disposal
of Crime/Atrocities against STs Cases.
The appellants also emphasized the
verdicts of Gurbaksh Sing Sibbia &
Ors v. State of Punjab and Nikesh
Tarachand Sha v. UO Ito seek a
favorable decision. It was contended by
the appellants that in the absence of
tangible support and evidence, the
accused should not be arrested under
the provision of the Atrocities Act.
Justice Adrash Kumar Goel and Justice
Uday Umesh Lalit reviewed the earlier
decisions on the view of acknowledged
abuse of law of arrest in cases under
the Atrocities Act, held that there is no
absolute bar against grant of
anticipatory bail in cases under the
Atrocities Act. Chebrolu Leela Prasad
Rao & Ors v. State of AP. & Ors*
marked a further reiteration of BA
adopted by the SCI. This case from
Andra Pradesh generated another
instance of BA of judicial process
towards AP in the State of Andra
Pradesh. Constitutionality of an order*?
of Andra Pradesh reserving 100%
teaching post for Scheduled Area was
challenged before SCI alleging that the
notification of the government is

4l Scheduled Castes and Scheduled Tribes (Prevention of
Atrocities) Act, 1989, Sec.3 (1) (ix), 3(2) (vi) and 3(2) (vii)
42 Chebrolu Leela Prasad Rao & Ors v. State of A.P. &Ors
Civil Appeal No.3609 of 2002, decided on April 22, 2020.
4 G.0. Ms. No.3 of 2000.

against dictum laid down by Supreme
Court of India in Indra Sawhney. The
very rationale of the decision of the
Court was as follows; “No law
mandates that only tribal teachers can
teach in the scheduled areas; thus, the
action defies the logic. It is not the case
that incumbents of other categories are
not available in the areas. When a
district is a unit for employment, the
ground of phenomenal absenteeism is
irrelevant and could not have formed
the basis for providing 100 percent
reservation. The problem of
absenteeism could have taken care of
by providing better facilities and other
incentives.” The central element of the
above case is absenteeism. The SCI
misconstrued  material ~ fact  of
absenteeism of non-tribal teachers in
tribal areas. @ The  phenomenal
absenteeism manifested the need for
tribal teachers for the tribal areas and
streamline the system in line with
practicality. The perception of the
judiciary to provide incentives for the
teachers and accordingly instruct them
to work for the Scheduled Area is
unfeasible. Commitment of the teacher
is a prerequisite for the success of the
teaching. Teaching requires a good
heart,** love®, and passion*® of the
teacher. According to Fried R.L “To be
a passionate teacher is to be someone
in love with a field of knowledge,

4 Hansen, D.T. Exploring the Moral Heart of Teacher,
164,( New York: Teacher College Press, 2001).

% Garriston, J. & Liston, D. Teaching, Learning and
Loving, 32 (New York: Teacher College Press, 2001).

“ Fried, R.L., The Passionate Teacher: A Practical Guide,
1, (Boston, Beacon Press, 2001).
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deeply stirred by issues and ideas that
challenges our world, drawn to the
dilemmas and potentials of the young
people who come into class each day-
captivated by all of these.””*” He further
says “passion is not just a personality
trait that some people have and others

lack, but rather something
discoverable, teachable and
reproducible,  even  when  the

regularities of school life gang up
against it.”*® Teaching is a gift and
way of honouring way of our life.°
Spontaneity, humour, and great
seriousness  often  required  for
teaching® cannot to inbuilt amongst
these teachers by incentivizing them.
These defects could be compensated by
reserving those seats for the
community of their own. Barring a few
cases, there is a great possibility that
the teacher from their community
could understand the intensity,
vulnerability, and immediate risk
associated with the learning capacity of
the student of the scheduled tribes as
he too went through such experiences.
The essential elements of passionate
teaching such as®* making the class
interesting, teaching and be willing to
help students, teach everyone fairly,
have an open mind, be understanding
hearing point of view, be human and
personable, be polite, etc., is possible
only through the teachers from the
scheduled tribes. Mere incentives or

47 Ibid.
8 Ibid.
49 bid.
% Ibid.
5 Ibid.

other forms of monetary benefits
wouldn’t generate such a sense of duty
towards the scheduled tribes rather
accepting the job for incentives.
Recruitment based on incentives would
not create the social intelligence of the
teacher.®> Much importantly, the
current reluctant trend of the teachers
to attend duties would not improve
merely because of incentives.

SHAKING APPROACH (SA)

The SA as proposed by the author here
overlaps with the BA. It substantially
mirrors BA. Only the line of difference
to provide caption is to the ability of
judgment resulted in public agitation
and protest against decisions of the
supreme court. Accordingly, the author
would employ this approach based on
public sensibility on AP and its
possible  consequences. All  the
judgments cracking AP may not trigger
the same degree of the sensitization of
the society about the AP. But certain
decisions resulted in shaking the
confidence of the people of the
marginalized sections of the country.
Dr. Subhash Kashinath Mahajan v.
The State of Maharashtra & Anr®3
This is the instance wherein very
sanctity of atrocity law was diluted by
the Court by framing guidelines to be
followed by the Courts and
investigating agency in adjudicating

52 Tony Buzan, Social Intelligence- 10 Ways to tap into
your Social Genius, Poole, 6, (UK, Buzan Centers Ltd,
2002), -It is a combination quality of listening to people
and having a positive attitude towards others, dealing with
awkward or embarrassing situations graceful and building
good rapport with people.

53 Supra note 59.
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and investigating atrocity cases.
Absolute bar against grant of
anticipatory bail in atrocity cases was
removed and prior approval of

appointing authority for the arrest of a
public servant for offenses under the
Atrocity Act was a mad condition
precedent for prosecution. The Court
further held that to detect false cases
there shall be a preliminary inquiry by
the Deputy Superintend of Police and
violation of all these above guidelines
of the Court amount to Contempt of
Court. This is a clear case of judicial
activism. The Court encroached upon
the legislative domain and damaged the
very sanctity of the Atrocity Act. The
Court paved way for miscarriage of
justice in deserving cases and shook
the very objective of the mechanism
built to prevent the offenses of
atrocities. While a substantial part of
the SC/ST community still struggling
for equality and protection of their civil
rights, the three judges’ bench of Arun
Mishra, MR Shah, and BR Gavai
dented the inherent  deterrence
mechanism  enshrined under the
Atrocity Act. The very basic flaws of
the Atrocity Act such as non-
registration of cases, procedural delays
in investigation, arrest and detention,
filing of charge sheets, delay in trial,
and low conviction rates, further
aggravated by the decision of the
Court.

B.K. PAVITRA AND ORS V. UNION
OF INDIA AND ORS (PAVITRA 1)

5 Supra note 43

The case intensively dealt with post-M.
Nagaraj condition. The service
jurisprudence erected through this
landmark  judgment  was  that
reservation in promotion should be
based on inadequacy of representation
of SC/ST in public service and
compelling requirement for such
reservation. The State of Karnataka had
failed to ascertain such conditions as to
the inadequacy of the representation
and need of requirement for reservation
in promotion. The Court came out with
ten principles relating to validity of
reservation in  promotion  and
consequential seniority. The
categorical ~ imperatives of M.
Nagaraj's case were upheld and Court
insisted on compliance with those
imperatives as conditional precedent
for reservation in promotion. The apex
Court insisted on the review of the
employees promoted under
consequential  seniority within  six
months from the date of judgment. It is
undeniable fact that the decision of the
Court demonstrated that the State shall
make up its mind in terms of adequacy

of the employees and need for
representation of the marginalized
community. The controversy

accelerated by the present case and the
sense of insecurity planted by this
judicial  verdict is unforgettable.
Because of the Court decision, the
government started to revert the
employees promoted based on
consequential seniority rule and made
them go through the disgusting and
hurting attitude of the subordinates
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after their reversion. The government
at the helm of the affairs of the State
might have materialized the Court
verdict and delayed in protecting the
interest of employees promoted based
on consequential  seniority rule.
However, the then  Congress
government expedited the process and
complied with rulings of the Court, and
accordingly protected the interest of
the SC/ST employees. Though the

prospective  damage  immediately
blocked by the legislature by enacting
suitable law on the topic, how

judgment shook the conscience of the
employees belonging to SC/ST during
these intermittent days is remarkable.

CONCLUSION

Merit is not eloquence of language.
Intemperance of the system figuring
out some negligible number well-
settled cases and comparing them with
rest of population to question the
rationality of the AP. Indeed, it is the
frustrated belief that the employee
appointed based on the merit principle
can only boost the quality of the
institution. The author himself has
witnessed and experienced such a
notion. The ideological and strategic
attempt of the head of the institution to
watering such a kind of merit crystal
clear despite its ability to cope up with
contemporary issues. It is highly
derogatory to say that affirmative
action would rob the qualified and
enhance. The author himself has
personally figured and measured so-
called meritarian ideologies and

functionalities. The author would like
to equally subscribe to the fact that
despite the opportunity availed by AP,
failing to cope up with so-called
meritarian  principles or at least
endeavoring towards such meritocratic
standards is highly condemnable. It
defrauds the very concept of AP and
demoralize the basis of affirmative
actions. De-penalisation of human
dignity since the earliest period
produced an official type of affirmative
action. Depreciation of the life of the
human being due to the delusion of
scholars and rulers mutilated just
society and shaded egalitarian
principles. It blocked all the ways
available for the marginalized section
to inculcate and develop meritocratic
principles par with elite society.
Constitution has congested scope for
injustice and discrimination. By and
large social justice as a constitutional
promise of the framers of the
Constitution has been respected, if not
fulfilled, by all concerned.

Discrimination is the  deeper
manifestation of status and
opportunity. The inevitable

consequences of negative labeling and
stereotyping  requires a  strong,
consistent, and independent judiciary.
In rationalizing AP in the backdrop of
individual, structural, and internalized
stigmatization, the judicial power
would be the elementary source. The
indispensable role of the judiciary in
stitching equality and rule of law
principle with judicial scrutiny is
heralded by the Supreme Court of India
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in the following words. “There can be
no rule of law if there is no equality
before the law; and rule of law and
equality before the law would be empty
words if their violation was not a
matter of judicial scrutiny or judicial
review and judicial relief and all these
features would lose their significance if
judicial, executive and legislative
functions were united in only one
authority, whose dictates had the force
of law. The rule of law and equality
before the law are designed to secure
among other things, justice both social
and economic.”® Though the AP is
thus well settled its application is a
matter of considerable difficulty and in
assessing the validity of an impugned
provision of law to find out its
rationality, the Court must carefully
guard the deliberative objectives of the
laws and practical realities. Despite its
inherent and manipulated constraints,
the judiciary has performed its leading
role in structuring affirmative action’s
fairly and squarely. The constitutional
adjudication of AP as part of the social
justice, the court must also carefully
guard itself against questioning the
wisdom of the legislative provision.
The views of Jefferson would be
relevant to emphasize the concept of
justice. He says "Man was created for
social  intercourse, but  social
intercourse cannot be maintained
without a sense of justice; then man
must have been created with a sense of

5 Supra note 33

justice."*® The fundamental laws of this
country are rooted with AP aspire
sense of protection and dense of
constitutional faith. Any scratch and
stitch of these laws accelerate the
impulse of these communities. Despite,
innumerable schemes and programs
designed as part of the AP, these
communities are leading their
livelihood in highly objectionable and
unpleasant conditions. Any sort of
inconsistency and irrationality in
assessing the genesis and generousness
of AP by the judiciary may shake the
very confidence in the constitutional
system and governance. Wherefore,
there is a need for a sensitive judicial
approach in adjudicating cases relating
to AP.

% John Dewey, Freedom and Culture , (New York,
G.P.Putnam's Sons, 1939).
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TRIAL BY MEDIA
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Abstract: A free and fair media is indispensable for the successful and smooth
functioning of a democracy like India and is regarded as the fourth estate. The freedom
of press stems from the freedom of speech and expression guaranteed under article
19(1)(a) of the Constitution of India. But this freedom is not absolute and is subject to
reasonable restrictions under Article 19(2) which includes contempt of court. The
problem erupts where media interferes with the administration of justice by conducting
the trial of the accused in it’s so called “Jan Adalat” and delivers the verdict even
before trial begins or the verdict is delivered by the court. This trend is known as media
trial. The focus of this research is to study the consequences and problem where the
media encroaches upon the functions of the judiciary and the necessity of stringent laws
to prevent this unhealthy trend of media trial even by suggesting an amendment to the
Contempt of Court Act, 1971 by giving an extended meaning to the word “pending” in
Section 3 of the Act to prevent unwarranted media excess from the time the arrest of the
accused is made and this protection should continue throughout the stage of
investigation, trial to the time until the final verdict is delivered by the court.

Keywords: Media, Trial, Constitution, Right, Judiciary, Jan-Adalat, Contempt of
court, Subjudice.

INTRODUCTION The trend of media trial is often
justified under the shadow of the freedom
of speech and expression. In India also
freedom of press evolved from the
fundamental right- Freedom of speech
and expression guaranteed under Article
19(1)(a)of the Indian Constitution.
Ramesh Thapper v. State of Madras! was
a very important case regarding the
freedom of press in which the Hon’ble
Supreme Court held that freedom of
speech and expression include freedom of
propagation of ideas which is ensured by
the freedom of circulation.?

“Trial by media” has become one of the
most debated and burning issues of the
modern world which is not limited to any
particular nation and has its impact on
all nations of the world. The concept of
“Trial by media” became a very popular
issue in the late 20th century to describe
the influence of media in its various
manifestations like television and
newspapers coverage on a person’s
reputation by creating an impression of
guilt or innocence without having any
regard and respect for any verdict in a
court of law.

L AIR 1950 SC 124
2 Krishnan Dr.S., (2018), TRIAL BY MEDIA: CONCEPT
AND PHENOMENON, International Journal of Advance
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In a Democratic set up like India, the
press or the media is regarded as the
‘Fourth Estate.” It is one of the strong
pillars of Democracy- a system of
Government which survives upon the
awareness, vigilance and responsible
conduct of its citizens and in this system
the media is endowed with wide ranging
and responsible roles in the society to
keep the public informed about various
aspects of national life. Media keeps the
public informed about the various new
developments, and contemporary burning
issues in the society and hence plays the
most important role in educating and
moulding public opinion. Today, the
media has become such a powerful
institution that it is capable of diverting
the whole trend of public opinion by
interpreting the issues and information
in a particular way through which the
public forms their viewpoint. Thus,
media has such tremendous power which
may be regarded as the “Brahmastra” for
creating and destroying a person’s
reputation i.e. the power of moulding
public opinion either in his favour or
against him. Thus, the power of the
media can be both constructive as well as
destructive.

In India which is the largest democracy
in the world, it is needless to admit that
an unbiased and free press is key to its
smooth and successful functioning. In a
democratic set up which is characterised
by the active participation of the public in
all affairs of the state and community, it
is the right of the people to be kept
informed and updated of the current
status of the social, economic, political
and cultural life of the nation as well as
the global affairs so as to enable them to
form a correct view of the ways in which

Research (1JAR), 6(3), p.898

the nation is being administered by the
Government and also to form healthy
criticism for better administrative
management. It is here that the media
plays a very powerful role. The level of
freedom and respect accorded to the
media in India can be understood from
the views expressed by our first Prime
Minister, Pt. Jawaharlal Nehru, “I would
rather have a completely free press with
all the dangers involved in the wrong use
of the freedom than a suppressed or
regulated press"® But at the same time it
cannot be denied that freedom of the
press is not unlimited or absolute and an
unregulated press would possible become
an unruly horse and pose danger to the
very existence of democracy.

At the same time, the positive role played
by the media cannot be undermined in
any way. The media by providing wide
coverage has done a commendable job in
some of the famous criminal cases
whereby the criminals would have gone
unpunished due to the involvement of
powerful political tycoons in such cases.
Some such cases are Piyadarshini Matoo
case*, Jessica Lal case®, Nitish Katara
case’, etc. It also did a commendable job
in highlighting the Nirbhaya gang rape
case and thereby uniting the nation for
prevention of crimes against women and
ultimately the accused persons were
hanged to death.

But inspite of its entire positive role, it
must be admitted that the trend of
‘media trial’ or ‘trial by media’ has severe
consequences and drawbacks. Today the

8 Pandit Jawaharlal Nehru’s Speech at the Newspaper
Editor’s Conference. 3/12/1950

4 Santosh Kumar Singh v. State through CBI, (2010) 9
SCC 747

5 Sidhant Vashisht @ Manu Sharma v. State (NCT of
Delhi), AIR 2010 6 SCC1.

¢ Vikas Yadav v. State of U.P AIR 2016 SCC 1088
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media has established itself into a sort of
‘parallel Judiciary’ or a ‘Jan Adalat’,
bringing the court proceedings into the
living room of the people while a case is
still pending in a court of law, which
undoubtedly jeopardizes the judiciary. It
is a very unhealthy trend for our
democratic set wup. This trend of
unhealthy media excess interfering with
the court process known as media trial
has invited severe criticism from all
walks of national life. One of such
instance was the reporting of the murder
case of Arushi Talwar” where the media
gave wide coverage and publicity and also
pre-empted both the court and the public
by reporting that her parents were her
murderers. At that time the case was still
pending in the court. There are various
instances in the past where allegation
have been labelled against the media of
conducting trial of the accused person in
its so called “jan adalat or janta ka
darbar” and passing the judgement even
before the court delivers its verdict. It
may be mentioned here that trial is
essentially a function to be carried out by
the court. So, trial by media is
undoubtedly an intolerable interference
in the process of administration of
justice.

The media has now transformed itself
into a so called “Jan Adalat” or a “public
court”® and conducts the trial of the
accused completely ignoring  vital
difference between an accused and a
convict. This type of trial by media
completely  overlooks the eternal
principles of criminal law “presumption
of innocence until proved guilty” and

" Rajesh Talwar v. State of Uttar Pradesh and Ors Crl.
Appeal No. 294/2014

8 Tripathi Devesh, Trial by Media: Prejudicing the Sub
Judice, RMLNLU

“guilt beyond reasonable doubt”.® The
media conducts a separate parallel
investigation, builds up public opinion
against the accused, characterizing him
as the culprit who has actually committed
the crime even before the police starts
investigation or the court delivers the
verdict after a fair trial. Such
irresponsible conduct on the part of the
media prejudices the judicial system as
well as the public and casts a
subconscious effect on the judges. As a
result the accused that should be
presumed innocent until proved guilty is
looked upon as a criminal and thereby
violates his fundamental right to a fair
trial.  Such undue excesses and
irresponsible conduct on the part of the
media personnels calls for contempt
proceedings against the media. But the
rules designed to regulate journalistic
conduct are inadequate to prevent the
encroachment of judicial process and free
trial. The Law Commission in its 200th
report has expressed concern over this
issue and made several
recommendations.

The sensational case of Kerala allegedly
involving the Popular Malayalam Cine
star Dileep in the abduction and
molestation of a film actress is yet
another incidence of media access on a
matter which unduly interfered with the
fair trial of the actor. In this case, the
media conducted a parallel investigation
while the case was still being investigated
by the State Police, conducted a trial in
its so called ‘Jan Adalat’ and branded
him as the criminal behind the abduction
and molestation. The case is still pending
in the court. It may be mentioned here
that all this undoubtedly tarnished his

® Tripathi Devesh, Trial by Media: Prejudicing the Sub
Judice, RMLNLU Journal, Lucknow, 2015, p.1.
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public reputation and adversely effected
his fair trial. It was being propagated by
the media that if the film star is granted
bail, he being an influential person would
destroy the evidence and threaten the
witnesses. There was a public uproar
against the actor. Many women
organization staged demonstration
against the actor based on media reports.
No doubt all this public uproar
subconsciously affected the judiciary and
the actor was denied bail until the 85Th
day.

IMPACT OF MEDIA TRIAL ON THE
ACCUSED AND FAIR TRIAL

The tussle engulfing the judiciary and
media is regarding two important
aspects- firstly media has no right to
conduct the trial of an accused person
and secondly, neither the press nor
anybody else has the right to prejudge the
case and deliver the verdict. In our
judicial set up the police are assigned the
responsibility to conduct investigation
and the judiciary has the responsibility to
try the accused and deliver the justice
while the media is cast with the
responsibility to honestly keep the
masses updated and informed about
various matter. Thus, none of them can
be permitted to interfere or take over the
function of the other. The basic principle
of justice demands that every person
should be tried by the judiciary and not
by the media. Every person has a right to
a fair and impartial trial within the
territory of India by virtue of Articles
141° 201!, 21'2 and 22'%. The invaluable

10 Article 14, “The State shall not deny to any person
equality before law or the equal protection of the laws
within the territory of India.”

11 Article 20, “(1)No person shall be convicted of any
offence except for violation of the law in force at the time
of the commission of the act charged as an offence, nor be
subjected to a penalty greater than that which might have

been inflicted under the law in force at the time of the
commission of the offence

(2)No person shall be prosecuted and punished for the
same offence more than once

(3) No person accused of any offence shall be compelled to
be a witness against himself

12 of the commission of the act charged as an offence, nor
be subjected to a penalty greater than that which might
have been inflicted under the law in force at the time of the
commission of the offence

(2)No person shall be prosecuted and punished for the
same offence more than once

(3) No person accused of any offence shall be compelled to
be a witness against himself

13 Protection against arrest and detention in certain cases
(1).No person who is arrested shall be detained in custody
without being informed, as soon as may be, of the grounds
for such arrest nor shall he be denied the right to consult,
and to be defended by, a legal practitioner of his choice

(2) Every person who is arrested and detained in custody
shall be produced before the nearest magistrate within a
period of twenty four hours of such arrest excluding the
time necessary for the journey from the place of arrest to
the court of the magistrate and no such person shall be
detained in custody beyond the said period without the
authority of a magistrate

3 Nothing in clauses ( 1) and ( 2 ) shall apply (a) to any
person who for the time being is an enemy alien; or (b) to
any person who is arrested or detained under any law
providing for preventive detention

(4) No law providing for preventive detention shall
authorise the detention of a person for a longer period than
three months unless (a) an Advisory Board consisting of
persons who are, or have been, or are qualified to be
appointed as, Judges of a High Court has reported before
the expiration of the said period of three months that there
is in its opinion sufficient cause for such detention:

(5) When any person is detained in pursuance of an order
made under any law providing for preventive detention, the
authority making the order shall, as soon as may be,
communicate to such person the grounds on which the
order has been made and shall afford him the earliest
opportunity of making a representation against the order
(6) Nothing in clause ( 5 ) shall require the authority
making any such order as is referred to in that clause to
disclose facts which such authority considers to be against
the public interest to disclose

(7) Parliament may by law prescribe

(a) the circumstances under which, and the class or classes
of cases in which, a person may be detained for a period
longer than three months under any law providing for
preventive detention without obtaining the opinion of an
Advisory Board in accordance with the provisions of sub
clause (a) of clause (4);

(b) the maximum period for which any person may in any
class or classes of cases be detained under any law
providing for preventive detention; and

(c) the procedure to be followed by an Advisory Board in
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rights guaranteed by these articles are
absolute rights on which the very
foundation of our criminal justice system
rests. The protection given by these
articles must be read with article 21 of
the Indian Constitution. Fair trial is one
of the facets of fundamental rights
guaranteed under Article 21 of the Indian
Constitution. The Supreme Court in the
matter of Zahira Habibullah Case!* held
that fair trial means trial before an
impartial judge or prosecutor and such a
trial are unbiased. In India parties have a
fundamental right to fair trial, which
means trial by and unbiased, impartial
judiciary, uninfluenced by media
publication. Democracy is based on fair
play and transparency of which fair trial
is an important part and if it is denied on
flimsy and arbitrary grounds, the very
existence of democracy would be at stake.
Fair trial of an accused can be effected in
various ways such as encroachment with
the functions of the court in the
administration of justice, pre-trial
publication which moulds public opinion
against the accused by giving verdict
against the accused even before the trial
of the accused begins in a court of law, or
such pre-trial publication which poisons
the mind of the judge subconsciously
against the accused etc. It may be
mentioned here that the right to freedom
and expression under the shadow of
which freedom of press takes its shelter is
not an absolute right but is subject to the
reasonable under Article 19(2) of the
Indian Constitution as well as the
Contempt of Court Act, 1971. This amply
proves that right to a fair trial is far more
superior than the right to freedom of

an inquiry under sub clause (a) of clause (4 ) Right against
Exploitation

14 Zahira Habibullah Sheikh v. State of Gujrat,[ (2004)
4SCC 158]

speech and expression. Media should also
acknowledge and respect this.

In Sheena Bora Murder Case, the sharp
eye of media pierced through every aspect
of the personal life of the prime accused
Indrani Mukherjee which even had no
relevance with regard to the case. It is in
such matters that the ethics of
journalism comes under the shadow of
doubt and confusion.

There is no doubt regarding the positive
impact of media in a democratic set up
but focus also needs to be given on
negative impact of such media excesses
on the trial, on the witnesses, on the
accused as well as the judiciary whereby
the principle of fair trial is adversely
affected. This leads to the violation of
fundamental rights of an accused person
who instead of being presumed innocent
until proved guilty is branded as a
criminal even before his trial is conducted
and a verdict is delivered by the judiciary.

Media nowadays completely ignores the
vital and basic gap between the accused
and  convict. The  principle of
“presumption of innocence until proved
guilty” and “guilt beyond reasonable
doubt” seems to have no place in modern
media ethics. Media no doubt has a
positive role to keep the public informed
about various issues facing the nation to
ensure public participation in all walks of
national life. But it must not cross the
limit and pass judgements or assume the
role of dJudiciary. Media through its
unwanted and ultra vires excesses must
not prejudice the administration of
justice.

As soon as a person is arrested for any
offence, he is branded as and criminal
and not as an accused. The media by
giving undue publicity and branding the
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accused as the criminal even before his
trial begins undoubtedly influences his
fair trial which is one of the facets of
Right to Life'® guaranteed under article
21 of the Indian Constitution. It leads to
such a situation that even if that accused
person is acquitted by the court, he may
not be able to rebuild his reputation in
the society and the society may continue
to ostracize him and his family.

Fair trial is not purely private benefit for
an accused- Public’s confidence in the
integrity of the judicial system is
crucial.'® Media also tries to put pressure
upon the lawyers and tries to prevent
them from representing the case of the
accused persons. One such example can
be given in the case of Jessica Lal murder
case. The accused Manu Sharma was
victimized by the media. Even Mr. Ram
Jethmalani who represented the accused
as bullied and ostracized by the media
and had to face objections from the
society. Kamini Jaiswal, who was the
lawyer for Geelani, the prime accused in
the Parliament Attack case, 2001 was
labelled as an “anti-nationalist” by the
media. Not only this Mr. Prashant
Bhushan who represented Yakub
Memon, the prime accused in the 1993
Mumbai Bomb blast case, also faced
severe objections.

Such kind of media excesses which be
seen throughout the judicial process,
starting from time of the arrest of an
accused, making its unwarranted entry to
the courtroom proceedings and extends to
exerting pressure on the lawyers to
prevent them from representing the
accused persons. This undoubtedly
breaks the sanctity of the courtroom

15 Supra note 12
16 Gisborne Herald Co. Ltd. v. Solicitor General,1995 (3)
NZLR 563 (CA)

proceedings as well as leads to the gross
violation of the principles of natural
justice on which the very foundation of
our criminal justice system rests.

The media must remember that the right
to be defended by a lawyer of one’s choice
is a fundamental right of the citizens
guaranteed under the Constitution of
India.

IMPACT OF MEDIA TRIAL ON
WITNESS AND VICTIMS

It is a well-known fact that the general
public prefers to stay away from the
complex and lengthy judicial procedure.
In such a scenario the position of the
people who are witnesses to a case
becomes very difficult. In case their name
or identity is published there is every
possibility that they or their family may
get threatening from the accused as well
as their associates. So, many of the
witness retract or become hostile. In this
way also the undue media excesses
prejudices the administration of justice.

Sometimes, if in a rape case the name or
identity of the victim gets published, the
victim and her family instead of getting
support and  assistance, becomes
ostracized by the society. Thus, many of
the victims prefer to suffer silently
accepting the gross injustice penetrated
to them as their lot.

IMPACT OF MEDIAL TRIAL ON
JUDICIARY AND THE PUBLIC

Administration of justice is done by
judges who are not machines but human
beings and unfortunately, they are not
immune from public criticism both in
their judicial as well as personal capacity.
It must be accepted that baseless public
criticism based on unwarranted media
reports may lessen public faith in
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Judiciary which may prove to be fatal for
the existence democratic set up because
an independent and impartial judiciary is
indispensable to protect the rights of the
citizens.

In many cases including the ones
mentioned above where the media gave
verdict through their so called “jan
adalats” and where the honourable
judiciary gave a different verdict from the
one presented before the public by the
Jan adalat of the media, led the public
misinformed by the media to doubt the
integrity of the judiciary and call it
biased.

Even the tussle between the then Chief
Justice of India Deepak Kumar and the
four senior judges of the Supreme Court
in 2018 was also given wide publicity by
the media and presented their own
version. It led to lowering public faith in
judiciary and the judges.

Sushant Rajput Case and Media Trial:
The most sensational case involving the
eath of the young actor Sushant Singh
Rajput in June 2020 was another case
which was given wide publicity by the
media. Different media presented
different versions regarding the death of
the actor. Some portrayed it as a clear-cut
case of murder alleging the involvement
of politicians, Bollywood actors and
underworld criminals while others
propagated the depression theory of the
actor. Continuous media trial was
conducted casting doubt in the minds of
the public on the actions of the Mumbai
police. A section of the electronic media
also created a more or less firm belief in
the minds of the public that the actor was
murdered due to nepotism in Bollywood
which also tarnished the image of several
big Bollywood stars and the consequence
was that their films which were released

during that period was rejected by the
public resulting in huge losses. The
Bombay High Court ultimately held that
a media trial by the electronic media
interferes with the administration of

Justice as well as obstructs fair
investigation and this amounts to
criminal contempt. The matter is

currently being investigated by the
Central Bureau of Investigation (CBI)

Similarly the matters like the CAA
agitation at Shaheenbagh, New Delhi and
the Kisan Aandolan was also given wide
publicity by the media. Different
electronic media conducted media trial
and propagated their own views. Some
spoke in favour of the farmers or the CAA
activists while others justified the
Government actions. All efforts were
made to increase their TRP but very little
honest initiative was made to spread
awareness among the masses.

REVIEW OF LEGAL AND
CONSTITUTIONAL MANDATE ON
MEDIA TRIAL

Freedom of press is implicit in the
freedom of speech and expression under
Article 19(1) (a) of the Indian
Constitution. But freedom of speech and
expression is not absolute and is subject
to the reasonable restrictions mentioned
under clause (2) of Article 19. In a
democratic country like India, the media
has a very responsible job to play in
keeping the people vigilant about the
various issues facing the nation.
Nowadays, due to the expansion of
science and technology, the effect of
media via television, newspaper, cable
T.V., various journals, radio and internet
etc. is unprecedented. It is therefore, very
essential that media must maintain its
professional ethics and perform its
functions in a very transparent way.
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Media should never be allowed to
interfere with the administration of
justice by publishing matters which are
“sub judice.” The Latin expression “sub
judice” means under a judge. The case is
said to be sub judice until the matter has
been finally disposed of by the court. The
Contempt of Court Act deals concept of
contempt under two heads i.e. civil
contempt under section 2(b) and criminal
contempt under section 2(c).

But section 2(c) although very wide is
subject to the provisions of section 3
which protects pre-trial publications
which obstructs or tends to obstruct the
course of justice relating to any civil or
criminal matter which is actually pending
in the court of law. The word “pending”
in case of a Criminal Procedure Code,
1973 or any other law for the time being
in force means where it relates to the
commission of any offence, when the
charge sheet or challans is filed by the
police or summons/ warrant is issued
against the accused by a court of law.
There is no denying the fact that pre-trial
publication can affect the right to fair
trial of an accused person. Such
publication may refer to the personal life,
any previous conviction, or any alleged
bad character of the accused which may
have nothing to do with the present case.
But such publication may poison the
minds of the witness, judges and public
which may cause irreparable damage to
the accused by jeopardizing his trial.

In the matter of Sahara India Real Estate
Corpn. Ltd'"., the Supreme Court held
that, “The media has a right to know
what is happening in courts and to
disseminate the information to the public
which enhances the public confidence in

17 Sahara Indian Real Estate Corporation Ltd. v. Securities
and Exchange Board of India AIR (2012) 10 SCC 603

the transparency of court proceedings. As
stated above, sometimes, fair and
accurate reporting of the trial (say a
murder trial) would nevertheless give rise
to substantial risk of prejudice not in the
pending trial but in the latter or
connected trials. The postponement order
not only safeguards fairness of the later
or connected trials, it prevents possible
contempt by the media”

LAW COMMISSION’S
REPORT ON MEDIA TRIAL

The Law Commission of India broadly
deals with several aspects of rights of the
people like right to freedom of speech,
freedom of press and right to a fair trial
in its 200th Report!® published in August,
2006. This topic was taken up by the
Commission suo moto to deal with fact of
extensive prejudicial publication of crime
and information about the suspects and
accused both by the print and electronic
media. The Law Commission has
recommended restraining media from
reporting anything prejudicial to the
right of the accused in criminal cases
from the time the accused is arrested and
this  restriction should  continue
throughout the investigation and trial. It
has suggested an amendment to the
Contempt of Court Act and recommended
that contempt should be invoked from
the time of arrest of the accused by giving
an extended meaning to the word
“pending.” This has been elaborated by
the Commission in its 200th Report. The
Commission also recommended that the
High Court be given powers to direct the
media to postpone the reporting or
telecast in criminal matters. Under the
present law contempt proceeding could be

200TH

18 Trial by Media: Free Speech vs. Fair Trial Under
Criminal Procedure (Amendment to the Contempt of Court
Act, 1971) Law Commission 200th Report.
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initiated only if a charge sheet has been
filed in a criminal case. The Commission
suggested that a matter should be
considered as within the purview of
contempt proceeding under section 3(2)
of the Contempt of Court Act, 1971 from
the time the arrest of the accused is
made.

CONCLUSION

India is the largest democracy in the
world. The success of democratic
traditions depends on the vigilance and
awareness of the citizens. Our nation has
a remarkable history in according a high
level of respect and freedom to the press
and media. Major scams which tormented
the nation were busted and brought to
light by the media. The fearless and
hardworking  journalists  conducted
various sting operations and elicited
various new information which our great
investigation agencies failed to achieve.
Thus, the role of media can never be
underestimated. The accused in several
criminal cases would have gone
unpunished if media had not played a
vigilant and responsible role.

At the same time it must be mentioned
that independent and impartial judiciary
is indispensable to protect the sanctity
and integration of the constitution as
well as to provide justice to the people.
There is no denying the fact that a media
crippled by government regulations and
control is extremely unhealthy but at the
same time any unregulated freedom or
liberty is surely to become an unruly
horse.

The concept of media trial undoubtedly
interferes with the administration of
justice and media has no right to
encroach upon the functions of the court.
The media nowadays in order to increase

their Television Rating Point (TRP) tries
to distort facts and create sensation
among the public. They conduct Jan
Adalats and give verdict on matters even
before the court delivers the verdict and
convinces the public in a particular way.
In case the judicial verdict is a different
one than that was proclaimed by the
media, the public influenced by the media
starts doubting the integrity of the judges
who delivered the judgement. It leads to
the gross violation of the principle
“justice must not only be done but it
should also seem to be done.” Thus, the
media must not be allowed freedom of
speech and expression to such an extent
to prejudice the administration of justice
and fair trial.

Media no doubt plays a good role while
highlighting corruption in Government
and other fields but the conflicts arise
when media crosses the limits of its
domain and try to interfere with the
power of judiciary by  making
judgemental comments on trials which
are pending in a court of law.°

It has become an absolute and
unavoidable necessity to strike a strong
balance between the rights of the people
to know and the right of the accused to be
presumed innocent till proved guilty by a
competent court but the deadly
competition regarding the news coverage
as well as publication among various
media tycoons having a tendency to
interfere with administration of justice
has become matter of grave concern for
legislature as well as judiciary.?

¥ Krishnan Dr.S., (2018), TRIAL BY MEDIA: CONCEPT
AND PHENOMENON, International Journal of Advance
Research (IJAR), 6(3), p.895

2 The Blanket, Journal of Protest and Dissent, November
2000.

WwWw.ijar.org.in

99



International Journal of Academic Research
ISSN: 2348-7666; Vol.8, Issue-9, September, 2021
Impact Factor: 6.023; Email: drtvramana@yahoo.co.in

The trend of media trial adversely affects
the reputation of a person accused of an
offence by its pre-trial publications. It
leads to the gross violation of his right to
a fair trial, adversely affects the
witnesses and also subconsciously affects
the judges and lawyers. Neither a vigilant
press can take the place of independent
and impartial judiciary nor judiciary can
take the place of free and impartial press.
Both are indispensable for the smooth
functioning of our democratic tradition
and the press should in no way be llowed
to jeopardize the functions of the court.

It must without any doubt be accepted
that the media while jealously guarding
its space and freedom must not forget the
social responsibility thrust upon it by
respecting the powers of the judiciary as
well as the rights and dignity of the
people in the larger interest of
democracy. It must not unduly interfere
with the functions of the court, inviting
contempt proceedings against the press
and media. The media must perform the
responsibility of restoring and
maintaining the faith of the people in the
honourable judiciary by restraining itself
from unwarranted prejudicial publication
which interferes with the fair trial of the
accused and the administration of justice.
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